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erty…………………………  5778-5786   and final settlement of es 

6. Of claims against the estate…………  5787-5811  tates………………. 5919-1948 
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CHAPTER 1. 

JURISDICTION. 
Section.     Section. 
5650. Jurisdiction and powers.   5656. Powers of judge. 
5651. Construction and effect of proceedings. 5656. Venue of probate acts. 
5652. Service of process.   5657. When in more than one county-Venue 
5653. Judge disqualified, when.    in either. 
5654. Jurisdiction resumed.   5658. Jurisdiction is territorial. 

Jurisdiction and 
powers of probate court. § 5650. The probate court has jurisdiction, and the judge thereof power, which  
s. 1, Prob. C. must be exercised in the cases, and in the manner prescribed by statute: 

1. To open and receive proof of last wills and testaments, and to admit them to 
proof, and to revoke the probate thereof, and to allow and record foreign wills. 

2. To grant letters testamentary, of administration and of guardianship, and to 
revoke the same. 

3. To appoint appraisers of estates of deceased persons. 
4. To compel executors, administrators and guardians to render accounts. 
5. To order the sale of property of estates, or belonging to minors. 
6. To order the payment of debts due from estates. 
7. To order and regulate all distributions of property or estates of deceased 

persons. 
8. To compel the attendance of witnesses and the production of title deeds, 

papers and other property of an estate, or of a minor. 
9. To exercise all the powers conferred by this chapter or by other law. 
10. To make such orders as may be necessary to the exercise of the powers 

conferred upon it. 
11. To appoint and remove guardians for infants, and for persons insane or 

otherwise incompetent; to compel payment 
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and delivery by them of money or property belonging to their wards, to control their 
conduct and settle their accounts. 

Construction and   § 5651. The proceedings of this court are construed in the same manner, and 
effect of proceedings. with like intendments, as the proceedings of courts of general jurisdiction, and to its  
s. 2, Prob. C. records, orders, judgments and decrees, there are accorded like force, effect and legal  

presumptions as to the records, orders, judgments and decrees of district courts. 
Service of process,  § 5652. All process issued by the probate court shall be served in the same  
s. 3, Prob. C. manner, and by the persons and officers as provided for the service of process of the  

district court, with the same fees. 
Judge disqualified,  § 5653. When the judge of the probate court is a party to any proceeding therein, 
when.  or connected by blood or affinity to any person so interested nearer than the fourth  
s. 4, Prob. C. degree, or is personally interested in the conduct or event of any probate matter or pro 

ceeding, or when he is named as a legatee or devisee, or executor, or trustee in a will, or 
is a witness thereto, he shall be disqualified to act therein, and it shall be disposed of as 
follows: 

1. He shall call the county clerk, who shall in such cases be substituted for and 
have power,to act in place of the judge of the probate court; and such acts of the county 
clerk while acting as judge of the probate court, shall be binding upon all parties 
interested therein, and the record shall set forth the occasion of his substitution, and show 
by his official signature the proceedings had, and the acts done by and before him. 

2. Whenever in such cases the probate of any will, the appointment of any 
executor, administrator or guardian, or any other probate act, is resisted, and any issue of 
law or fact is joined, the said issue, and all the papers and records relating thereto, shall 
be sent to the district court for the county or judicial subdivision which shall have full 
jurisdiction of the same, and it shall be tried and determined and the necessary judgment 
and order made by that court, and all the proceedings had and the judgments and orders 
made therein shall be entered by the clerk of said court in the record of the probate court, 
and returned, together with all the papers, to the probate court; and the clerk of the district 
court is entitled to charge and receive the same fees as for like services in the district 
court, and the county clerk the same fees as the judge of the probate court in like cases. 

Jurisdiction resumed   § 5654. Under the substitution or transfer of jurisdiction provided in the last 
when another judge  section, the law and the rights of parties shall in all other respects be and remain the  
is qualified. same; and if, before the issues so transferred are decided, or the administration of such  
s. 5, Prob. C.  estate is closed, another person be elected or appointed and qualified as judge of the 

probate court, who is not disqualified to act in the settlement of the estate, he must 
resume full jurisdiction of the case, and upon notice to that effect from the judge of the 
probate court, the clerk of the district court must return all papers and records to the 
probate court. 

Powers of judge   §5655. A judge of the probate court, as contradistinguished from the probate  
s. 6, Prob. C. court, may exercise out of court all the powers expressly conferred upon him as a judge. 
Venue of probate acts  § 5656. Wills must be proved, and letters testamentary or of administration  
s.7, Prob. C. granted: 

1. In the county of which the decedent was a resident at the time of his death, in 
whatever place he may have died. 
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2. In the county in which the decedent may have died, leav ing estate therein, he 
not being a resident of the territory. 

3. In the county in which any part of the estate may be, the decedent having died 
out of the territory, and not resideni thereof at the time of his death. 

4. In the county in which any part of the estate may be, the decedent not being a 
resident of the territory, but dying within it, and not leaving estate in the county in which 
he died. 

5. In all other cases, in the county where application fol letters is first made. 
When in more than   § 5657. When the estate of the decedent is in more than one county, he having 
one county, venue  died out of the territory, and not having beer a resident thereof at the time of his death, or 
in either.  being such non-resi dent and dying within the territory, and not leaving estate in the  
s. 8, Prob. C. county where he died, the probate court of that county in which application is first made  

for letters testamentary or of adminis tration, has exclusive jurisdiction of the settlement 
of the estate 

Jurisdiction territorial.  § 5658. The probate court of the county in which applica tion is first made for  
s. 9, Prob. C. letters testamentary or of administration it any of the cases above mentioned, shall have  

jurisdictior co-extensive with the territory in the settlement of the estate o the decedent 
and the sale and distribution of his real estate and excludes the jurisdiction of the probate 
court of every other county. 

CHAPTER 2. 
PROBATE OF WILLS. 

Article.   Section.  Article.   Section  
1. Petition, notice and proof....  5559-5670 5. Probate of lost or destroyed 
2. Contesting probate of wills.... 5671-5676  will……..  5687-5691 
3. Probate of foreign wills......... 5677-5679 6. Probate of nuncupative wills…5691-5693  
4. Contesting will after probate.. 5680-5686 

 
ARTICLE 1.-PETITION, NOTICE AND PROOF. 

 
Section.     Section. 
5659. Custodian of will to deliver to judge.  5665. Heirs given notice by mail. 
5660. Who may petition for proof of will.  5666. Powers of judge at chambers. 
5661. Requisites of the petition.   5667. Proof of notice--Appearance is waive. 
5662. Presumed renunciation of executor-   of notice. 

ship.    5668. Contesting a will. 
5663. Compulsory production of the will.  5669. When there is no contest.  
5664. Hearing of petition-Notice to be given. 5670. Olographic will, how proved. 

Custodian of will 
to deliver same  § 5659. Every custodian of a will, within thirty days after receipt of information  
to probate court. that the maker thereof is dead, musi deliver the same to the probate court having  
s. 10, Prob. C. jurisdiction of the estate, or to the executor named therein. A failure to comply with the  

provisions of this section makes the person failing re sponsible for all damages sustained 
by any one injured thereby 

Who may petition   5660. Any executor, devisee or legatee named in an3 will, or any other person 
court for proof  interested in the estate, may at an3 time after the death of the testator, petition the court 
of will.  having jurisdiction to have the will proved, whether the same be it writing, in his  
s. 11, Prob. C. possession or not, or is lost or destroyed, or beyonc the jurisdiction of the territory, or a  

nuncupative will. 
Requisites of   § 5661. A petition for the probate of a will must show; 
the petition.  1. The jurisdictional facts. 
s. 12, Prob. C.  2. Whether the person named as executor consents to act, of renounces his right 

to the letters testamentary. 
3. The names, ages and residence of the heirs and devisees of the decedent so far 

as known to the petitioner. 
4. The probable value and character of the property of the estate. 
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5. The name of the person for whom letters testamentary are prayed. No defect 
of form, or in the statement of jurisdictional facts actually existing, shall make void the 
probate of a will. 

Presumed renunciation  § 5662. If the person named in a will as executor, for thirty days after lie has  
of executorship. knowledge of the death of the testator, and that he is named as executor, fails to petition  
s, 13, Prob. C. the proper court for the probate of the will, and that letters testamentary be issued to him, 

he may be held to have renounced his right to letters, and the court may appoint any other 
competent person administrator, unless good cause for delay is shown. 

Compulsory production  § 5663. If it be alleged in any petition that any will is in the possession of a 
 of the will. third person and the court is satisfied that the allegation is correct, an order must be  
s. 14, Prob. C.  issued and served upon the person having possession of the will, requiring him to pro 

duce it in the court at the time named in the order. If he has possession of the will and 
neglects or refuses to produce it in obedience to the order, he may by warrant of the court 
be committed to the jail of the county, and kept in close confinement until he produces it. 

Hearing of the petition §5664. When the petition is filed and the will produced, the judge of the probate  
Notice to be given. court must fix a day for hearing the petition, not less than ten nor more than thirty days  
s. 15, Prob. C from the production of the will. Notice of the hearing shall be given by the judge by  

publishing the same in a newspaper of the county; if there is none, then by three written 
or printed notices posted at three of the most public places in the county. If the notice be 
ublished in a weekly newspaper, it must appear therein on at east three different days of 
publication, and if in a newspaper published oftener than once a week, it shall be so 
published that there must be at least ten days from the first to the last day of publication, 
both the first and the last days being included. If the notice is by posting it must be given 
at least ten days before the hearing. 

Heirs given notice   § 5665. Written or printed copies of the notice of the time appointed for the  
by mail.  probate of the will, must be addressed to the heirs of the testator resident in the territory,  
s. 16, Prob. C. at their places of residence, if known to the petitioner, and deposited in the postoffice,  

with the postage thereon prepaid by the petitioner, at least ten days before the hearing; the 
notice must be issued by the judge over the seal of the court. Proof of the mailing of the 
notice must be made at the hearing; the same notice and proof of service thereof on the 
person named as executor must be made if he be not the petitioner; also on any person 
named as coexecutor, not petitioning, if their place of residence be known. 

Powers of judge   § 5666. The judge of the probate court may, out of term time, or at chambers,  
at chambers. receive petitions for the probate of wills, and make and issue all necessary orders and  
s. 17, Prob. C. writs to enforce the production of wills and the attendance of witnesses, and may appoint  

special terms of his court for hearing the petitions, trials of issues, and admitting wills to 
probate. 

Proof of notice  § 5667. At the time appointed for the hearing, or at the time to which the hearing 
Appearance is waiver may have been postponed, the court, unless the parties appear, must require proof that the 
of notice.  notice has been given, which being made the court must hear testimony in proof of the  
s. 18, Prob. C. will. If such notice is not proved to have been given, or if from any other cause it is  

necessary, the hearing may be postponed to a day certain, and notice to absentees given 
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thereof, as original notice is required to be given. The appearance in court of parties 
interested is a waiver of notice. 

Contesting a will.  § 5668. Any person interested may appear and contest the will. Devisees,  
s. 19, Prob. C. legatees or heirs of an estate may contest the will through their guardians, or attorneys  

appointed by themselves, or by the court for that purpose; but a contest made by an 
attorney appointed by the court does not bar a contest, after probate, by the party so 
represented, if commenced within one year after such probate; nor does the non-
appointment of an attorney by the court of itself invalidate the probate of a will. 

When there is no   § 5669. If no person appears to contest the probate of a will, the court may 
contest.  admit it to probate on the testimony of one of the subscribing witnesses only, if he  
s. 20, Prob. C. testifies that the will was executed in all particulars as required by law, and that the  

testator was of sound mind at the time of its execution. 
Olographic will,  § 5670. An olographic will may be proved in the same manner that other private 
how proved. writings are proved. 
s. 21, Prob. C. 

ARTICLE 2.-CONTESTING PROBATE OF WILLS. 
Section.     Section. 
5671. Proceedings where probate of will is   5674. Testimony of each witness must be 

contested.     preserved. 
5672. Findings and conclusions of the court.  5675. Certificate of probate. 
5673. Witnesses on trial of the contest.  5676. Record of will and certificate. 

Proceedings when 
probate of will   § 5671. If any one appears to contest the will, he must file written grounds of  
is contested. opposition to the probate thereof, and serve a copy on the petitioner and other residents of  
s. 22, Prob. C. the county interested in the estate, any one or more of whom may demur thereto upon any  

of the grounds of demurrer allowed by law in civil actions. If the demurrer be sustained, 
the court must allow the contestant a reasonable time, not exceeding ten days, within 
which to amend his written opposition. If the demurrer is overruled, the petitioner and 
others interested may jointly or separately answer the contestant's grounds, traversing or 
otherwise obviating or avoiding the objections. Any issues of fact thus raised, involving: 

1. The competency of the decedent to make a last will and testament; 
2. The freedom of the decedent at the time of the execution of the will from 

duress, menace, fraud, or undue influence; 
3. The due execution and attestation of the will by the decedent or subscribing 

witnesses; or, 
4. Any other questions substantially affecting the validity of the will 
Must be tried and determined by the court. On the trial the contestant is plaintiff, 

and the petitioner is defendant. 
Findings and conclusions  § 5672. The court, after hearing the case, must give in writing the findings of  
of the court, fact and conclusions of law upon the issues submitted, and upon these the court must  
s. 23, Prob. C. render judgment, either admitting the will to probate or rejecting it. In either case, the  

proofs of the subscribing witnesses must be reduced to writing. If the will be admitted to 
probate, the judgment, will, and proofs must be recorded. 

Witnesses on trial   §5673. If the will is contested, all the subscribing witnesses who are present in 
of the contest. the county, and who are of sound mind, must be produced and examined; and the death,  
s. 24, Prob. C. absence or insanity of any of them must be satisfactorily shown to the court. If none of 

the subscribing witnesses reside in the county, and are not present at the time appointed 
for proving the will, the court 
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may admit the testimony of other witnesses to prove the sanity of the testator and the 
execution of the will; and, as evidence of the execution, it may admit proof of the 
handwriting of the testator and of the subscribing witnesses, or any of them. 

Testimony of each   5674. The testimony of each witness, reduced to writing and signed by him, 
witness must be  shall be taken, kept and filed by the judge, and shall be good evidence in any subsequent 
preserved.  contests or trials concerning the validity of the will, or the sufficiency of the proof  
s. 25, Prob. C. thereof, if the witness be dead, or has permanently removed from this territory. 
Certificate of probate.  § 5675. If the court be satisfied upon the proof taken that the will was duly  
s. 26, Prob. C. executed, and that the testator was, at the time of the execution thereof, of sound and  

disposing mind, and not acting under duress, menace, fraud or undue influence, a 
certificate of the proof and the facts so found, signed by the judge and attested by the seal 
of the court, must be attached to the will. 

Record of will and   § 5676. The will and the certificate of the proof thereof, together with all the 
certificate.  evidence taken, must be filed by the judge, and recorded by him in a book to be provided,  
s. 27, Prob. C. at the charge of the county, for that purpose. 

 
ARTICLE 3.-PROBATE OF FOREIGN WILLS. 

Section.    Section. 
5677. Foreign wills probated, where. 5679. Requisites of proof.  
5678. Petition and time of hearing. 

Foreign wills probated 
where estate is claimed. § 5677. Every will duly proved and allowed in any other of the territories, or in  
s. 28, Prob. C. any of the United States or the District of Columbia, or in any foreign country or state,  

may be allowed and recorded in the probate court of any county in which the testator 
shall have left any estate, or any estate for which claim is made. 

Petition filed and time   § 5678. When a copy of the will and the probate thereof, duly authenticated, 
appointed for hearing. shall be produced by the executor, or by any other person interested in the will, with a  
s. 29, Prob. C. petition for letters, the same must be filed, and the court or judge must appoint a time for  

the hearing, notice whereof must be given as provided for an original petition for the  
probate of a will. 

Requisites of proof.  § 5679. If, on the hearing, it appears upon the face of the record that the will has 
s. 30, Prob. C. been proved, allowed and admitted to probate in any other of the territories, or any state  

of the United States, the District of Columbia, or in any foreign country or state, and that 
it was executed according to the law of the place in which the same was made, or in 
which the testator was at the time domiciled, or in conformity with the laws of this 
territory, it must be admitted to probate, be certified in like manner according to the facts, 
and recorded, and have the same force and effect as a will first admitted to probate in this 
territory, and letters testamentary or of administration issued thereon. 

 
ARTICLE 4.-CONTESTING WILL AFTER PROBATE. 

Section.     Section. 
5680. Causes for contesting will after pro-   5683. Hearing of contest. 

bate.     5684 Revocation of will. 
5681. Citation issued to executors.   5685. . Costs of contest. 
5682. Another wil offered.    5686. Probate, when conclusive. 

Causes for contesting 
will after probate.  § 5680. When a will has been admitted to probate, any person interested therein 
s. 31, Prob. C. may at any time within one year after such probate, contest the same or the validity of the  

will. For 
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that purpose he must file in the court in which the will was proved a sworn petition in 
writing containing his allegations, that evidence discovered since the probate of the will, 
the material facts of which must be set forth, shows: 

1. That a will of a later date than the one proved by the decedent, revoking or 
changing the former will, has been discovered, and is offered; or, 

2. That some jurisdictional fact was wanting in the former probate; or, 
3. That the testator was not competent, free from duress, menace, fraud, or 

undue influence when the will allowed was made; or, 
4. That the former will was not duly executed and attested. 

Citation issued to   5681. Upon filing the petition, a citation must be issued to the executors of the 
executors.  will, or to the administrators with the will annexed, and to all the legatees and devisees  
s. 32, Prob. C. mentioned in the will, and heirs residing in the territory, so far as known to the petitioner,  

or to their guardian. if any of them are minors, or their personal representatives, if any of 
them are dead, requiring them to appear before the court on some day of a regular term 
therein specified, to show cause why the probate of the will should not be revoked. 

Another will offered.  § 5682. If another will be offered by the petition, it must show all that is  
s. 33, Prob. C. required in the original case of a petition for the probate of a will, and like notices must  

be served in the same manner, and upon all the parties, as required before the hearing of 
proof of any will originally; provide, that such notices need not be served on any persons 
upon whom the citation required in the preceding section is to be served. 

Hearing of contest.  § 5683. At the time appointed for showing cause, or at any time to which the 
s. 34, Prob. C. hearing is postponed, personal service of the citations having been made upon the persons  

named therein, and the required publication, posting and service of the notices having 
been made, and all duly proved, the court must proceed to try the issues joined in the 
same manner as in an original contest of a will. If upon hearing the proofs of the parties 
the court shall decide that the will is, for any of the reasons alleged, invalid, or that it is 
not proved to be the last will of the testator, the probate must be annulled and revoked; 
and if the court shall decide that the new will is valid, it may admit the same to probate in 
the same manner as originally upon the probate of a contested will. 

Revocation of will.  § 5684. Upon the revocation being made, the powers of the executor or 
s. 35, Prob. C.  administrator with the will annexed, must cease; but such executor or administrator shall  

not be liable for any act done in good faith previous to the revocation. 
Costs of contest.  § 5685. The fees and expenses must be paid by the party contesting the validity 
s. 36, Prob. C. or probate of the will, if the will in probate be confirmed. If the probate be annulled and  

revoked, the costs must be paid by the party who resisted the revocation, or out of the 
property of the decedent, as the court directs. 

Probate conclusive.  § 5686. If no person, within one year after the probate of a will, contests the  
s. 37, Prob. C. same or the validity thereof, the probate of the will is conclusive, saving to infants and  

persons of unsound mind, a like period of one year after their respective disabilities are 
removed. 
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ARTICLE 5.-PROBATE OF LOST OR DESTROYED WILL. 
Section.     Section . 
5687. Proceedings in case of lost will.  5689. Ftatement of lost will. 
5688. Special requisites of proof.   5690. Restraint of former administrators. 

Proceedings in case 
of lost will.  § 5687. Whenever any will is lost or destroyed, the probate court must take  
s. 38, Prob. C. proof of the execution and validity thereof, and establish the same, notice to all persons  

interested being first given, as prescribed in regard to proofs of wills in other cases. All 
the testimony given must be reduced to writing, signed by the witnesses, filed and 
preserved. 

Special requisites  § 5688. No will shall be proved as a lost or destroyed will, unless the same is  
of proof s of proof. proved to have been in existence at the time of the death of the testator, or is shown to  
s. 39, Prob. C. have been fraudulently destroyed in the life-time of the testator, nor unless its provisions  

are clearly and distinctly proved by at least two credible witnesses. 
Statement of lost will.  § 5689. When a lost will is established, the provisions thereof must be distinctly  
s. 40, Prob. C. stated and certified by the judge of the probate court, under his hand and the seal of the  

court, and the certificate must be filed and recorded as other wills are filed and recorded, 
and letters testamentary or of administration with the will annexed, must be issued 
thereon in the same manner as upon wills produced and duly proved; the testimony must 
be reduced to writing, signed, certified and filed as in other cases, and shall have the 
same effect as evidence as provided in article 2 of chapter 2. 

Restraint of former   § 5690. If before or during the pendency of an application t i prove a lost or 
administrators .destroyed will, letters of administration are granted on the estate of the testator, or letters 
s. 41, Prob. C. testamentary of any previous will of the testator are granted, the court may restrain the  

administrators or executors so appointed from any acts or proceedings which would be 
injurious to the legatees or devisees claiming under the lost or destroyed will. 

 
ARTICLE 6.-PROBATE OF NUNCUPATIVE WILLS. 

 
Section.     Section. 
5691. Nuncupative wills, how proved.  5693. Double time allowed for revocation.  
5692. Limitation as to time and facts al 

leged. 
Nuncupative wills, 
how proved.  § 5691. Nuncupative wills may at any time, within six months after tile  
s. 42, Prob. C. testamentary words are spoken by the decedent, be admitted to probate on petition and  

notice as provided for the probate of wills executed in writing. The petition, in addition to 
the jurisdictional facts, must allege that the testamentary words, or the substance thereof, 
were reduced to writing within thirty days after they were spoken, which writing must 
accompany the petition. 

Limitation as to time   § 5692. The probate court must not receive or entertain a petition for the probate 
and facts alleged. of a nuncupative will until the lapse of fourteen days from the death of the testator, nor  
s. 43, Prob. C. must such petition be at any time acted on, unless the testamentary words are, or their  

substance is, reduced to writing and filed with the petition, nor until the surviving 
husband or wife, if any, and all other persons resident in the territory or county, interested 
in the estate, are notified, as provided in article 1 of chapter 2. 

Double time allowed   § 5693. Contests of the probate of nuncupative wills and appointments of  
for revocation. executors and administrators of the estate devised thereby must be had, conducted and  
s. 44, Prob. C. made as herein 
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before provided in cases of the probate of written wills; provided, that double the period 
allowed for the petition of revocation of the probate of a written will shall be allowed in 
which to petition for the revocation and annulling of a nuncupative will. 

 
CHAPTER 3. 

EXECUTORS AND ADMINISTRATORS. THEIR LETTERS, BONDS, 
REMOVALS AND SUSPENSIONS. 

Article.    Section.  Article.    Section. 
1. Letters testamentary and of   6. Oaths and bonds of executors 

administration with the   and administrators…… 5724-5743 
will annexed-flow and to  7. Special administrators, their 
when issued……….  5694-5701  powers and duties……  5744-5750 

2. Form of letters………………  5762-5704  8. Wills found after letters of ad 
3. Letters of administration-To    ministration granted, and 

whom and the order in   miscellaneous provisions..  5751-5757 
which they are granted… 5705-5710  9. Removals and suspensions in 

4. Petition and conest for the letters   certain cases…………… 5758-5762 
and action thereon……. 5711-5719 

5. Revocation of letters and 
proceedings therefor….. 5720-5723 

 
ARTICLE l.--LETTERS TESTAMENTARY AND OF ADMINISTRATION 

WITH THE WILL ANNEXED, HOW AND TO WHOM ISSUED. 
Section.     Section. 
5694. Letters to the executors by the will.  5699. Removal of disqualification. 
5695. Incompetency defined.   5700. Appointment and acts of part of execu 
5696. Objections to executors.    tore. 
5697. Marriage of a woman annuals executorship 5701. Administrators have same power as  
5698. Death of one executor. executor    executors. 

Letters to the 
executors by   5694. The court admitting the will to probate after the same is proved and  
the will.  allowed, must issue letters thereon to the persons named therein as executors, who are  
s. 45, Prob. C. competent to discharge the trust, who must appear and qualify unless objection be made  

as provided in the second section following. 
Incompetency defined. § 5695. No person is competent to serve as executor who at the time the will is  
s. 46, Prob. C. admitted to probate, is: 

1. Under the age of majority. 
2. Convicted of an infamous crime. 
3. Adjudged by the court incompetent to execute the duties of the trust by reason 

of drunkenness. improvidence, or want of understanding or integrity. 
If the sole executor or all the executors are incompetent, or renounce or fail to apply for 
letters, or to appear and qualify, letters of administration with the will annexed must be 
issued. 

Objections to executors. 5696. Any person interested in a will may file objections in writing, to granting  
s. 47, Prob. C. letters testamentary to the persons named as executors, or any of them; and the objections  

must be heard and determined by the court. A petition may, at the same time, be filed for 
letters of administration, with the will annexed. 

Marriage of executrix   § 5697. When an unmarried woman, appointed executrix, marries, her authority 
extinguishes her  is extinguished. When a married woman is named as executrix, she may be appointed and 
authority.  serve in every respect is a femme sole. 
s.48, Prob. C.  § 5698. No executor of an executor shall, as such, be authorized to administer on 
Death of an executor. the estate of the first testator, but on the death of the sole or surviving executor of any last  
s. 49, Prob. C. will, letters of administration with the will annexed, of the estate of the first testator, left  

unadministered, must be issued. 
Removal of the   § 5699. Where a person absent from the territory, or a minor, is named 
disqualification. executor, and there is another executor who accepts the trust and qualifies, the latter may  
s. 50, Prob. C. have letters testamentary and administer the estate until the return of the 
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absentee, or the majority of the minor, who may then be admitted as joint executor. If 
there is no other executor, letters of administration with the will annexed, must be 
granted; but the court may, in its discretion, revoke them on the return of the absent 
executor, or the arrival of the minor at the age of majority. 

Appointment or  § 5700. When all the executors named are not appointed by the court, those  
acts of part of appointed have the same authority to perform all acts and discharge the trust required by  
executors.  the will, as effectually for every purpose as if all were appointed and should act together;  
s. 51, Prob. C. when there are two executors or administrators, the act of one alone shall be effectual, if  

the other is absent from the territory, or laboring under any legal disability from serving, 
or if he has given his co-executor or co-administrator authority, in writing, to act for both; 
and when there are more than two executors or administrators, the act of a majority of 
them is valid. 

Administrators have   § 5701. Administrators with the will annexed have the same authority over the 
same power as  estates which executors named in the will would have, and their acts are as effectual for 
executor.   all purposes. Their letters must be signed by the judge of the probate court, and bear the  
s.52. Prob. C. seal thereof. 

 
ARTICLE 2.-FORM OF LETTERS. 

Section.    Section. 
5705. Form of letters testamentary. 5704, Letters of administration.  
5703. Letters of administration with will. 

Form of letters 
testamentary.  § 5702. Letters testamentary must be substantially in the following form: 
s. 53, Prob. C. TERRITORY OF DAKOTA, 

COUNTY OF } 
 

The 1ast will of A B, deceased. a copy of which is hereto annexed, having been proved and recorded 
in the probate court of the county of C D, who is named there in, is hereby appointed executor. Witness, 
G FI, judge or the probate court of the county of with the seal of the 
court affixed, the day of A. D., 18.. 

Letters of administration      [Seal and the Official signature of the judge.] 
with the will.  § 5703. Letters of administration with the will annexed must be substantially in 
s. 54, Prob. C. the following form: 

TERRITORY OF DAKOTA,  

COUNTY OF   } 
The last will of A R, deceased, a copy of which is hereto annexed, having been proved and recorded 

in the probate court of the county of and there being no executor named in the will (or, a+ the case may 
be). C U is hereby appointed administrator with the will annexed. Witness, G H, judge of the probate court of 
the county of with the seal of the court affixed, the day of A. D., 18. 

[Seal and the official signature of the judge.] 
Letters of administration. § 5704. Letters of administration must be signed by the judge, under the seal of 
s. 55, Prob. C. the court, and substantially in the following form: 

TERRITORY OF DAKOTA, 

COUNTY OF  }  
C D is hereby appointed administrator of the estate of A B, deceased.Witness, G H, judge of the probate court 
of the county of with the seal thereof affixed, the day of  A. D. 18.. 

[Seal aid official signature of the judge.] 
ARTICLE 3.-LETTERS OF ADMINISTRATION-TO WHOM AND THE 

ORDER IN WHICH THEY ARE GRANTED. 
Section.     Section. 
5705. Who are entitled to letters of adminis-   5708.. Letters to guardian of minor. 

tration.    5709, Incompetency defined 
5706. Preferences.    5710. Married woman cannot be adminis 

Who are entitled to  5707. Persons equally entitled.    tratrix. 
letters of administration. § 5705. Administration of the estate of a person dying intestate must be granted 
s. 56, Prob. C. to some one or more of the persons 

964 
 
 



Executors and Administrators.  PROBATE CODE.    §§ 5706-5711 
 

hereinafter mentioned, and they are respectively entitled thereto in the following order: 
1. The surviving husband or wife, or some competent person whom he or she 

may request to have appointed.  
2. The children. 
3. The father or mother. 
4. The brothers. 
5. The sisters. 
6. The grandchildren. 
7. The next of kin entitled to share in the distribution of the estate. 
8. The creditors. 
9. Any person legally competent. 

If the decedent was a member of a partnership at the time of his decease, the surviving 
partner must in no case be appointed administrator of his estate. 

Preferences.  § 5706. Of several persons claiming and equally entitled to administer, males  
s. 57, Prob. C. must be preferred to females, and relatives of the whole blood to those of the half blood. 
Equally entitled   § 5707. When there are several persons equally entitled to the administration,  
s. 58, Prob. C. the court may grant letters to one or more of them; and when a creditor is claiming letters,  

the court may, in its discretion, at the request of another creditor, grant letters to any other 
person legally competent. 

Letters to guardian   § 5708. If any person entitled to administration is a minor, letters must be  
of minor.  granted to his or her guardian, or any other person entitled to letters of administration, in  
s. 59, Prob. C. the discretion of the court. 
Incompetency defined. § 5709. No person is competent to serve as administrator or administratrix, who,  
s. 60, Prob, C. when appointed, is: 

1. Under the age of majority. 
2. Convicted of an infamous crime. 
3. Adjudged by the court incompetent to execute the duties of the trust by reason 

of drunkenness, improvidence, or want of understanding or integrity.  
Married woman cannot  § 5710. A married woman must not be appointed administratrix. When an  
be administratrix. unmarried woman, appointed administratrix, marries, her authority is extinguished. 
s. 61, Prob. C. 

 
ARTICLE 4.-PETITION AND CONTEST FOR LETTERS AND ACTION 

THEREON. 
Section.     Secion. 
5711. Requisites of petition for administra-  5716. Proof of the notice. 

tion.    5717. Waiver of right to letters. 
 

5712. When letters maybe granted.  5718. Proof of intestacy-Value and character 
5713. Notice of hearing.    of property. 
5714. Who may contest application.  5719. Administration to third persons on re 
5715. Hearing of the petition..    quest. 

Requisites of petition 
for administration.  § 5711. Petition for letters of administration must be in writing, signed by the  
s. 62, Prob. C. applicant or his counsel, and filed with the judge of the court stating the facts essential to  

give the court jurisdiction of the case, and when known to the applicant, he must state the 
names, ages and residence of the heirs of the decedent, and the value and character of the 
property. If the jurisdictional facts existed, but are not fully set forth in the petition, and 
are afterward proved in the course of administration, the decree or order of administration 
and subsequent proceedings are not void on account of such want of jurisdictional 
averments. 
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When letters may   § 5712. Letters of administration may be granted at a regular terns of the court 
be granted.  or at a special term appointed by the judge for the hearing of the application. 
s. 63, Prob. C.  § 5713. When a petition praying for letters of administration is filed, the judge  
Notice of hearing. must give notice thereof containing the name of the decedent, the name of the applicant  
s. 64, Prob. C. for letters, and the day and term of the court at which the application will be heard, which  

notice must be published by posting or printing in a newspaper, the same as required for 
notice of the probate of a will. 

Who may contest   § 5714. Any person interested may contest the petition by filing written  
the application. opposition thereto on the ground df the incompetency of the applicant, or may assert his  
s. 65, Prob. C. own rights to the administration and pray that letters be issued to himself. In the latter  

case the contestant must file a petition and give the notice required for an original 
petition, and the court must hear the two petitions together. 

Hearing of the petition. §5715. On the hearing, it being first proved that notice has been given as herein  
s. 66, Prob. C. required, the court must hear the allegations and proofs of the parties, and order the  

issuing of letters of administration to the party best entitled thereto. 
Proof of the notice.  § 5716. An entry in the minutes of the court, that the required proof was made  
s. 67, Prob. C. and notice given, shall be conclusive evidence of the fact of such notice. 
Waiver of right   § 5717. Letters of administration must be granted to any applicant, though it  
to letters.  appears that there are other persons having better rights to the administration when such  
s 68 Prob. C. persons fail to appear and claim the issuing of letters to themselves. 
Proof of intestacy   § 5718. Before letters of administration are granted on the estate of any person 
and value and  who is represented to have died intestate, the fact of his dying intestate must be proved by 
character of  the testimony of the applicant or others; and the court may also examine any other person 
property.  concerning the time, place and manner of his death, the place of his residence at the time,  
s. 69, Prob. C. the value and character of his property, and whether or not the decedent left any will, and  

may compel any person to attend as a witness for that purpose. 
Administration to   § 5719. Administration may be granted to one or more competent persons,  
third persons on  although not entitled to the same, at the written request of the person entitled, filed in the 
request.  court. When the person entitled is a non-resident of the territory, affidavits or deposi- 
s. 70, Prob. C. tions taken ex-parte before any officer authorized by the laws of this territory to take  

acknowledgments and administer oaths out of this territory, may be received as prima 
facie evidence of the identity of the party, if free from suspicion, and the fact is estab-
lished to the satisfaction of the court. 

 
ARTICLE 5.-REVOCATION OF LETTERS AND PROCEEDINGS THERE 

FOR. 
Section.    Section. 
5720. When letters may be revoked. 5722. Hearing on application for revocation. 
5721. Additional notice must be given. 5723. Assertion of prior right. 

When letters may 
be waived.   § 5720. When letters of administration have been granted to any person other  
s. 71, Prob. C. than the surviving husband or wife, child, father, mother, brother, or sister of the  

intestate, any one of them may obtain the revocation of the letters and be entitled to the 
administration, by presenting to the probate court a petition praying the revocation, and 
that letters of administration may be issued to him. 

966 
 
 
 
 
 
 
 
 
 
 



Executors and Administrators.  PROBATE CODE.    §§ 5721-5726 
 
Additional notice given. §5721. When such petition is filed, the judge must in addition to the notice  
s. 72, Prob. C. provided upon petition for letters, issue a citation to the administrator to appear and  

answer the same at the time appointed for the hearing. 
Hearing on applica-  §5722. At the time appointed, the citation having been duly served and returned, 
tion for revocation. the court must proceed to hear the allegations and proofs of the parties; and if the right of  
s. 73, Prob. C. the applicant is established, and he is competent, letters of administration must be granted  

to him, and the letters of the former administrator revoked. 
Assertion of prior right. § 5723. The surviving husband or wife, when letters of administration have been  
s. 74, Prob. C. granted to a child, father, mother, brother or sister of the intestate, or any of such relatives  

when letters have been granted to any other of them, may assert his prior right, and obtain 
letters of administration, and have the letters before granted revoked in the manner 
prescribed in the three preceding sections. 

 
ARTICLE 6.-OATHS AND BONDS OF EXECUTORS AND ADMINIS 

TRATORS. 
Section.     Section. 
5724. Executor and administrator must take   5733. Bond waived by will. 

oath    5734. Bond becoming insufficient. 
5725. Non-resident must appoint agent.  5735. Service of citation.  
5726. Executors and administrators must   5736. Hearing and order. 

give bond.    5737. Revocation of letters for disobedience.  
5727. Additional bond must be given before   5738. Suspension of powers. 

real estate is sold.   5739. Judge to make inquiry into sufficiency 
5728. Condition of bond,    of bond. 
5729. Separate bonds.    5740. Release of surety on application. 
5730. Successive recoveries on bond.  5741. Release allowed, when. 
5731. Justification of bond, and approval.  5742. Refusal to give new sureties. 
5732. Security insufficient.   5743. Hearings out of term time. 

Executor and 
administrator must   § 5724. Before letters testamentary or of administration are issued to the  
take oath.  executor or administrator, he must take and subscribe an oath, before some officer  
s. 75, Prob. C. authorized to administer oaths, that he will perform, according to law, the duties of  

executor or administrator, which oath must be attached to the letters. All letters 
testamentary and of administration issued to, and all bonds executed by executors or 
administrators, with the affidavits and certificates thereon must be forthwith recorded by 
the judge in books to be kept by him in his office for that purpose. 

Non-resident must   § 5725. Every executor, administrator or guardian appointed in, but residing, 
appoint an agent  out of the territory, shall, before entering upon the duties of his trust, in writing, appoint 
upon whom service an agent residing in the county where he is appointed, and shall by such writing stipulate 
can be made. and agree that the service of any legal process against him as such executor, administrator  
s.1, c.106, 1883. or guardian if made on said agent shall be of the same legal effect as if made on himself  

personally within the territory. Such writing shall give the proper address of such agent 
and shall be filed in the office o the judge of the probate court where such appointment is 
made. 

Executors and   § 5726. Every person to whom letters testamentary or of administration are 
administrators must  directed to issue, must, before receiving them, execute a bond to the territory of Dakota, 
give bond.  with two or more sufficient sureties, to be approved by the judge of the probate court. In  
s. 76, Prob. C. form the bond must be joint and several, and the penalty must not be less than twice the  

value of the personal property, and twice the probable value of the annual rents, profits 
and issues of the real property belonging to the estate, which values 
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must be ascertained by the probate judge, by examining on oath the party applying, and 
any other persons. 

Additional bond must   § 5727. The judge must require an additional bond whenever the sale of any  
be given before  real estate belonging to an estate is ordered by him; but no such additional bond must be 
real estate is sold. required when it satisfactorily appears to the court that the penalty of the bond given  
s. 77, Prob. C. before receiving letters, or any bond given in place thereof is equal to twice the value of  

the personal property remaining in, or that will come into the possession of the executor 
or administrator, including the annual rents, profits, and issues of real estate still 
belonging to the estate, and twice the probable amount to be realized on the sale of the 
real estate ordered to be sold. 

Condition of bond.  § 5728. The bond must be conditioned that the executor or administrator shall  
s. 78, Prob. C.  faithfully execute the duties of the trust according to law. 
Separate bonds.   § 5729. When two or more persons are appointed executors or administrators,  
s. 79, Prob. C. the judge of the probate court must require -ind take a separate bond from each of them. 
Successive recoveries   § 5730. The bond shall not be void upon the first recovery, but may be sued and 
on the bond. recovered upon from time to time, by any person aggrieved, in his own name, until the  
s. 80, Prob. C. whole penalty is exhausted. 
Justification and   § 5731. In all cases where bonds are required to be given, under this title, the 
approval of bonds. officer taking the same must require the sureties to accompany it with an affidavit that  
s. 81, Prob. C. they are each residents and householders or freeholders within the territory, and are each  

worth the sum specified in the bond, over and above all their just debts and liabilities, 
exclusive of property exempt from execution; but when' the amount specified in the bond 
exceeds one thousand dollars, and there are more than two sureties thereon, they may 
state in their affidavits that they are severally worth amounts less than that expressed in 
the bond, if the whole amount be equivalent to that of two sufficient sureties, and the 
affidavits thereof must be attached to, and filed and recorded with the bond. All such 
bonds must be approved by the judge of the probate court before being filed and 
recorded. Before the judge of the probate court approves any bond required under this 
title, and after its approval he may of his own motion, or upon the motion of any person 
interested in the estate, supported by affidavit that the sureties or some one or more of 
them are not worth as much as they have justified to, issue a citation, requiring such 
sureties to appear before him, at a designated time and place, to be examined touching 
their property and its value; and the judge must, at the same time, issue a notice to the 
executor or administrator, requiring his appearance on the return of the citation; and on 
its return he may examine the sureties and such witnesses as may be produced, touching 
the property of the sureties and its value; and if, upon such examination, he is satisfied 
that the bond is insufficient, he must require sufficient additional security. 

Security insufficient,  § 5732. If sufficient security be not given within the time fixed by the judge's 
right of executor  order, the right of such executor or administrator to the administration shall cease, and  
oradministrator  the person next entitled to the administration on the estate, who will execute a sufficient 
must cease. bond, must be appointed to the administration. 
s. 82, Prob. C.   § 5733. When it is expressly provided in the will that no bond shall be required 
Bond waived by will. of the executor, letters testamentary may 
s. 83, Prob. C. 
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issue and sales of real estate be made and confirmed without any bond, unless the court, 
for good cause, require one to be executed; but the executor may, at any time afterward, 
if it appears from any cause necessary or proper, be required to file a bond as in other 
cases. 

Bond becoming   § 5734. Any person interested in an estate may, by verified petition, represent to 
insufficient. the judge of the probate court that the sureties of the executor or administrator there of  
s. 84, Prob. C.  have become, or are becoming insolvent or that they have removed or are about to 

remove from this territory, or that from any other cause the bond is insufficient, and ask 
that further security be required. 

Same of citation.  § 5735. If the judge is satisfied that the matter requires investigation, a citation  
s. 85, Prob. C. must be issued to the executor or administrator, requiring him to appear, at a time and  

place to be therein specified, to show cause why he should not give further security. The 
citation must be served personally on the executor or administrator, at least five days 
before the return day. If he has absconded, or cannot be found, it may be served by 
leaving a copy of it at his last place of residence, or by such publication as the judge may 
order. 

Hearing and order.  § 5736. On the return of the citation, or at such other time as the judge may  
s. 86, Prob. C.  appoint, he must proceed to hear the proofs and allegations of the parties. If it  
Revocation of satisfactorily appears that the security is from any cause insufficient, he may make an  
letters for dis- order requiring the executor or administrator to give further security, or to file a new  
obedience  bond, in the usual form, within a reasonable time, not less than five days. 
s.87, Prob. C.  § 5737. If the executor or administrator neglects to comply with the order within 
Suspension of powers the time prescribed, the judge must, by order, revoke his letters, and his authority must  
s. 88, Prob. C. thereupon cease. 
Judge must make   § 5738. When a petition is presented praying that an executor or administrator 
inquiry in to be required to give further security, or to give bond where, by the terms of the will no 
sufficiency of bond. bond was originally required, and it is alleged on oath that the executor or administrator  
s. 89, Prob. C. is wasting the property of the estate, the judge may, by order, suspend his powers until  

the matter can be heard and determined. 
Release of surety   § 5739. When it comes to his knowledge that the bond of any executor or  
on application. administrator is, from any cause, insufficient, the judge of the probate court, without any  
s. 90, Prob. C. application, must cite him to appear and show cause why he should not give further  

security, and must proceed thereon as upon the application of any person interested. 
Release allowed when. § 5740. When a surety of any executor or administrator desires to be released  
s. 91, Prob. C. from responsibility on account of future acts, he may make application by petition to the  

judge of the probate court for relief. The judge must issue a citation to the executor or 
administrator, to be served personally upon him, requiring him to appear at a time and 
place to be therein specified, and give other security. If lie has absconded, left or removed 
from the territory, or cannot be found after due diligence and inquiry, service may be 
made as provided when the citation is to require further security. 

§ 5741. If new sureties be given to the satisfaction of the judge, he may 
thereupon make and enter an order that the sureties who applied for relief shall not be 
liable on their bond for any subsequent act, default or misconduct of the executor or 
administrator. 
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Refusal to give new   § 5742. If the executor or administrator neglects or refuses to give new sureties, 
sureties.  to the satisfaction of the judge, on the return of the citation, or within such reasonable  
s. 92, Prob. C. time as the judge shall allow, unless the surety making the application shall consent to a  

longer extension of time, the judge must, by order, revoke his letters. 
Hearings out of   § 5743. The applications authorized by the nine preceding sections of this  
term time.  chapter, may be heard and determined out of term time; and all orders made therein must  
s. 93, Prob. C. be entered upon the minutes of the court. 

 
ARTICLE 7.-SPECIAL ADMINISTRATORS, THEIR POWERS AND 

DUTIES. 
Section.     Section. 
5744. Special administrators appointed, when.  5748. Duties of special administrator. 
5745. How appointed.    5749. Suspension by regular appointee. 
5746. Preference given.   5750. Special administrator must render 
5747. Bond of special administrator.   account. 

Special administrators 
appointed, when.  § 5744. When there is delay in granting letters testamenttary, or of 
s. 94, Prob. C.  administration, from any cause, or when such letters are granted irregularly, or no  

sufficient bond is filed as required, or when no application is made for such letters, or 
when an administrator or executor dies, or is suspended or removed, the judge of the 
probate court must appoint a special administrator to collect and take charge of the estate 
of the decedent, in whatever county or counties the same may be found, and to exercise 
such other powers as may be necessary for the preservation of the estate. 

How appointed.  § 5745. The appointment may be made out of term time, and without notice, and 
s. 95. Prob. C. must be made by entry u on the minutes of the court specifying the powers to be exercise  

by the administrator. Upon such order being entered, and after the person appointed has 
given bond, the judge must issue letters of administration to such person, in conformity 
with the order in the minutes. 

Preference.  § 5746. In making the appointment of a special administrator, the judge must  
s. 96, Prob. C. give preference to the person entitled to letters testamentary or of administration, but no  

appeal must be allowed from the appointment. 
Bond of special   § 5747. Before any letters issue to any special administrator, he must give bond, 
administrator. in such sum as the judge may direct, with sureties to the satisfaction of the judge,  
s. 97, Prob. C. conditioned for the faithful performance of his duties; and he must take the usual oath,  

and have the same indorsed on his letters. 
Duties of special   5748. The special administrator must collect and preserve serve for the executor 
administrator. or administrator all the goods, chattels, debts and  effects of the decedent, all incomes,  
s. 98, Prob. C. rents, issues and profits, claims and demands, of the estate, must take the charge and  

management of, enter upon and preserve from damage, waste and injury, the real estate, 
and for such and all necessary purposes may commence and maintain or defend suits and 
other legal proceedings, as an administrator; he may sell such perishable property as the 
probate court may order to be sold, and exercise such other powers as are conferred upon 
him by his appointment, but in no case is he liable to an action by any creditor on a claim 
against the decedent. 

Special administrator   § 5749. When letters testamentary or of administration on the estate of the  
superseded by regular decedent have been granted, the powers of the 
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special administrator cease, and he must forthwith deliver to the executor or administrator 
all the property and effects of the decedent in his hands; and the executor or administrator 

Special administrator may prosecute to final judgment any suit commenced by the special administrator. 
must render account  .§ 5750. The special administrator must render an account, on oath of his  
s. 100, Prob. C. proceedings, in like manner as other administrators are required to do. 

 
ARTICLE 8.-WlLLS FOUND AFTER LETTERS OF ADMINISTRATION 

GRANTED, AND MISCELLANEOUS PROVISIONS. 
Section.     Section. 
5751. Letters of administration revoked.  5755. Resignation of executor or adminis. 
5752. Succession to rights and powers.   trator. 
5753. Surviving executor or administrator.  5756. Previous acts valid. 
5754. When all become incompetent.  5757. Proof of appointment. 

Letters of adinistration 
revoked.   § 5751. If, after granting letters of administratIon on the ground of intestacy, a  
s. 101, Prob. C. will of the decedent is duly proved and allowed by the court, the letters of administration  

must be revoked, and the power of the administrator ceases, and he must render an 
account of his administration within such time as the court shall direct. 

Succession to the   5752. In such case, the executor or the administrator with the will annexed, is 
rights and possessions entitled to demand, sue for, recover and collect all the rights, goods, chattels, debts and  
s. 102, Prob. C. effects of the decedent remaining unadministered, and may prosecute to final judgment  

any suit commenced by the administrator before the revocation of his letters of 
administration. 

Summoning executor   § 5753. In case any one of several executors or administrators, to whom letters 
or administrator  are granted, dies, becomes lunatic, is convicted of an infamous crime, or otherwise  
complexes duties. becomes incapable of executing the trust, or in case the letters testamentary or of  
s. 103, Prob. C. administration are revoked or annulled, with respect to any one executor or administrator,  

the remaining executor or administrator must proceed to complete the execution of the 
will or administration. 

When all become   § 5754. If all such executors or administrators die or become incapable, or the 
incompetent,successor power and authority of all of them are revoked, the probate court must issue letters of 
most be appointed. administration, with the will annexed or otherwise, to the widow or next of kin, or others,  
s. 104, Prob. C. in the same order and manner as is directed in relation to original letters of  

administration. The administrators so appointed must give bond in the like penalty, with 
like sureties and conditions as hereinbefore required of administrators, and shall have the 
like power and authority. 

Resignation of   § 5755. Any executor or administrator may, at any time, by writing, filed in the 
administator or  probate court, resign his appointment, having first settled his accounts and delivered up 
executor  all the estate to the person whom the court shall appoint to receive the same. If, however,  
Liability.  by reason of any delays in such settlement and delivering up of the estate, or for any other  
s. 105, Prob. C. cause, the circumstances of the estate or the rights of those interested therein require it,  

the court may, at any time before settlement of accounts and delivering up of the estate is 
completed, revoke the letters of such executor or administrator, and appoint in his stead 
an administrator, either special or general, in the same manner as is directed in relation to 
original letters of administration. The liability of the outgoing executor or administrator, 
or of the sure 
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ties on his bond, shall not be in any manner discharged, released or affected by such 
appointment or resignation. 

Previous acts are void. 5756. All acts of an executor or administrator, as such, 1 Before the revocation  
s. 106, Prob. of his letters testamentary or of administrai ion, are as valid, to all intents and purposes,  
 as if such executor ur administrator had continued lawfully to execute the duties of leis 

trust. 
Proof of appointment.  §5757. A transcript from the minutes of the court, showing the appointment of  
s. 107, Prob. C. any person as executor or administrator together with the certificate of the judge, under 

his hand and the seal of his court, that such person has given bond and qualified, and that 
letters testamentary or of administration have been issued to him and have not been 
revoked, shall have the same effect in evidence as the letters themselves. 

 
ARTICLE 6.-REMOVALS AND SUSPENSIONS IN CERTAIN CASES. 

Section.     Section. 
5758. Embezzlement by executor or adminis-  5761. Attendance of executor or administra 

trator. tor compelled. 
5759. Citation on suspension.   5762. Notice of proceedings by publication.  
5760. Hearing of the issues. 

Embezzlement by 
executor or administrator. § 5758. Whenever the judge of the probate court has reason to believe, from his 
s. 108, Prob. C. own knowledge or from credible information, that any executor or administrator has  

wasted, embezzled or mismanaged, or is about to waste or embezzle the property of the 
estate committed to his charge, or has committed or is about to commit a fraud upon the 
estate, or is incompetent to act, or is permanently removed from the territory, or has 
wrongfully neglected the estate, or has long neglected to perform any act as such 
executor or administrator, he must, by an order entered upon the minutes of the court, 
suspend the powers of such executor or administrator until the matter is investigated. 

Citation on suspension. § 5759. When such suspension is made, notice thereof must be given to the  
s. 109, Prob. C. executor or administrator, and he must be cited to appear and show cause why his letters  

should Hot be revoked. If he fail to appear in obedience to the citation, or, if appearing, 
the court is satisfied there exists cause for his removal, his letters must be revoked, and 
letters of administration granted anew as the case may require. 

Hearing of the issues.  § 5760. At the hearing, any person interested in the estate may appear and file  
s. 110, Prob. C. his allegations in writing, showing that the executor or administrator should be removed;  

to which the executor or administrator may demur or answer, as hereinbefore provided, 
and the court must hear and determine the issues raised. 

Attendance of executor  § 5761. In the proceedings authorized by the preceding three sections, for the  
or administrator may  removal of an executor or administrator, the court may compel his attendance by  
be compelled. attachment, and may compel him to answer questions, on oath, touching his adminis- 
s. 112, Prob. C. tration, and upon his refusal to do so, may commit him until he obey, or may revoke his  

letters, or both. 
Notice of proceedings   § 5762. If any executor, administrator or guardian has absconded or conceals 
given by publication, himself or has removed or absented himself from the territory, notice may be given him 
when.  of the pendency of any proceedings in which he is interested in any court, by publication,  
s 2, c. 106,1883. in such manner as the court may direct, and the court may proceed upon such notice as if  

the citation had been personally served. 
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CHAPTER 4. 
OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF 

DECEDENTS. 
 
Article.    Section.  Article.    Section. 
1. Inventory, appraisement and   2. Embezzlement and surrender of 

possession of estate…………  5763-5773  property of the estate……. 5774-5777 
 

ARTICLE 1.-INVENTORY, APPRAISEMENT AND POSSESSION OF 
ESTATE. 

Section.     Section. 
5763. Inventory of estate.   5769. Return of inventory. 
5764. Appraisers to be appointed.   5770. Refusal to return inventory. 
5765. Oath of appraisers- Their duties.  5771. Additional inventory. 
5766. Inventory to contain accouut of moneys  5772. Possession of property is in executor or 

received.     administrator. 
5767. Executor's personal debt.    5773 Term of possession.  
5768. Bequest to executor. 

Inventory of estate. 
s. 113, Prob. C.  § 5763. Every executor or administrator must make and return to the court, at its 

first term after his appointment, a true inventory and appraisement of all the estate of the 
decedent, except the homestead, if any, which has come to his possession or knowledge. 

Appraisers to be   5764. To make the appraisement, the judge must appoint three disinterested 
appointed.  persons, any [two] of whom may act, who are entitled to receive a reasonable  
s. 114, Prob C. compensation for their services, not to exceed two dollars per day, to be allowed by the  

court. The appraisers must, with the inventory, file a verified account of their services 
and disbursements. If any part of the estate is in any other county, the same appraisers 
may proceed to view and appraise the same, or other appraisers in that county may be 
appointed to perform that duty, by the judge of the probate court of the county in which 
the letters were issued, as he may deem best, and the like report must be made in each 
case direct to the probate court of the county which issued the letters. 

Oath of appraisers  § 5765. Before proceeding to the execution of their duty, the appraisers must  
Their duties. take and subscribe an oath, to be attached to the inventory, that they will truly, honestly,  
s. 115, Prob. C. and impartially appraise the property exhibited to them, according to the best of their  

knowledge and ability. They must then proceed to estimate and appraise the property; 
each article must be set down separately, with the value thereof in dollars and cents, in 
figures, opposite to the articles respectively; the inventory must contain all the estate of 
the decedent, real and personal, except the homestead, a statement of all debts, 
partnerships and other interests, bonds, mortgages, notes and other securities for the pay-
ment of money belonging to the decedent, specifying the name of the debtor in each 
security, the date, the sum originally payable, the indorsements thereon, if any, with their 
dates, and the sum which, in the judgment of the appraisers, may be collected on each 
debt, interest or security. 

Inventory contain   § 5766. The inventory must also contain an account of all moneys belonging to 
accounts of moneys  the decedent, which have come to the hands of the executor or administrator, and if none, 
received.  the fact must be so stated in the inventory. If the whole estate consists of money, there  
s. 116, Prob. C. need not be an appraisement, but an inventory must be made and returned as in other 

cases. 
Executor's personal debt. §5767. The naming of a personas executor does not thereby discharge him from 
s. 117, Prob. C. any just claim which the testator has against him, but the claim must be included in the 

inventory, and the 
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executor is liable for the same, as for so much money in his hands, when the debt or 
demand becomes due. 

Request to executor.  § 5768. The discharge or bequest in a will of any debt or demand of the testator  
s. 118, Prob. C. against the executor named, or any other person, is not valid against the creditors of the  

decedent, but is a specific bequest of the debt or demand. It must be included in the 
inventory, and, if necessary, applied in the payment of the debts. If not necessary for that 
purpose, it must be paid in the same manner and proportion as other specific legacies. 

Return of inventory.  §5769. The inventory must be signed by the appraisers, and the executor or  
s. 119, Prob. C. administrator must take and subscribe an oath, before an officer authorized to administer  

oaths, that the inventory contains a true statement of all the estate of the decedent which 
has come to his knowledge and possession, and particularly of all money belonging to the 
decedent, and of all just claims of the decedent against the affiant. The oath must be 
indorsed _upon or annexed to the inventory. 

Refusal to return   § 5770. If an executor or administrator neglects or refuses to return the  
inventory.  inventory within the time prescribed, or within such further time, not exceeding two  
s. 120, Prob. C. months, which the judge shall, for a reasonable cause, allow, the court may, upon notice,  

revoke the letters testamentary or of administration, and the executor or administrator is 
liable on his bond for any injury to the estate, or any person interested therein, arising 
from such failure. 

Additional inventory.  § 5771. Whenever property not mentioned in an inventory that is made and  
s. 121, Prob. C. filed, comes to the possession or knowledge of an executor or. administrator, he must  

cause the same to be appraised in the manner prescribed in this article, and an inventory 
thereof to be returned within two months after the discovery; and the making of such 
inventory may be enforced, after notice, by attachment or removal from office. 

Possession of all   § 5772. The executor or administrator is entitled to the possession of all the real 
property in executor  and personal estate of the decedent, and to receive the rents and profits of the real estate, 
or administrator. except the realty and improvements thereon properly belonging to the homestead, and  
s. 122, Prob. C. such personal property as is reserved by law to the widow and children of the decedent,  

or either of them, until the estate is settled or until delivered over by order of the probate 
court to the heirs or devisees; and must keep in good tenantable repair all houses, 
buildings, and fixtures thereon, which are under his control. The heirs or devisees may 
themselves, or jointly with the executor or administrator, maintain an action for the 
possession of the real estate, or for the purpose of quieting title to the same, against any 
one except the executor or administrator. 

Term of such   § 5773. Unless it satisfactorily appears to the probate court that the rents, issues 
possession. and profits of the real estate for a longer period are necessary to be received by the  
s. 123, Prob. C. executor or administrator wherewith to pay the debts of the decedent, or that it will  

probably be necessary to, sell the real estate for the payment of such debts, at the end of 
ten months from the first publication of the notice to creditors, the court must direct the 
executor or administrator to deliver possession of all the real estate to the heirs at law or 
devisees. 
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ARTICLE 2.-EMBEZZLEMENT AND SURRENDER OF PROPERTY OF 
THE ESTATE. 

  
Section.    Section. 
5774. Embezzlement before letters granted. 5776. Commitment of person cited. 
5775. Complaint in embezzlement. 5777. Account for property by third persons. 

Embezzlement before 
letters of administration  § 5774. If any person before the granting of letters testamentary or of  
are granted. administration, embezzles or alienates any of the moneys, goods, chattels or effects of a  
s. 124, Prob. C. decedent, he is chargeable therewith, and liable to an action by the executor or  

administrator of the estate, for double the value of the property so embezzled or alienated, 
to be recovered for the benefit of the estate. 

Complaint on   § 5775. If any executor, administrator, or other person interested in the estate of 
embezzlement. a decedent, complains to the probate court, on oath, that any person is suspected to have  
s. 125, Prob. C. concealed, embezzled, smuggled, conveyed away, or disposed of any moneys, goods or  

chattels of the decedent, or has in his possession or knowledge, any deeds, conveyances, 
bonds, contracts, or other writings which contain evidences of, or tend to disclose the 
right, title, interest or claim of the decedent to any real or personal estate, or any claim or 
demand, or any lost will, the judge may cite such person to appear before the probate 
court, and may examine him, on oath, upon the matter of such. complaint, if he can be 
found in the territory. But if cited from another county, and he appears and is found 
innocent, his necessary expenses must be allowed him out of the estate. 

Commitment of   § 5776. If the person so cited refuses to appear and submil to an examination, or 
person cited. to answer such interrogatories as may be put to him, touching the matters of the  
s. 126, Prob. C. complaint, the court may, by warrant for that purpose, commit him to the county jail,  

there to remain in close custody until he submits to the order of the court or is discharged 
according to law. If, upon such examination, it appears that he has concealed, embezzled 
smuggled, conveyed away, or disposed of any moneys, goods of chattels of the decedent, 
or that he has in his possession of knowledge any deeds, conveyances, bonds, contracts or 
other writings, tending to disclose the right, title, interest or claim of the decedent to any 
real or personal estate, claim or demand, of any lost will of the decedent, the probate 
court may make ar order requiring such person to disclose his knowledge thereof to the 
executor or administrator, and may commit him to the county jail, there to remain until 
the order is complied with, of he is discharged according to law; and all such 
interrogatories and answers must be in writing, signed by the party examined and filed in 
the probate court. The order for such disclosure made upon such examination, is prima 
facie evidence of tht right of such administrator to such property in any action brought for 
the recovery thereof; and any judgment recoverec therein must be for double the value of 
the property as assessee by the district court or jury, or for return of the property, an( 
damages in addition thereto, equal to the value of such property In addition to the 
examination of the party, witnesses may be produced and examined on either side. 

Account for property   § 5777. The probate judge, upon the complaint, on oath, o any executor or  
by third persons. administrator, may cite any person who has been entrusted with any part of the estate of  
s. 127, Prob. C. the decedent, to ap pear before such court and require him to render a full account on  

oath, of any moneys, goods, chattels, bonds, accounts, o: other property or papers 
belonging to the estate, which have 
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come to his possession in trust for the executor or administrator, and of proceedings 
thereon; and if the person so cited refuses to appear and render such account, the court 
may proceed against him as provided in the preceding section. 

CHAPTER 5. 
OF THE HOMESTEAD, AND OF THE ALLOTMENT OF PERSONAL 

PROPERTY. 
Section.    Section. 
5778. Property delivered to the family at 5782. Allowance for the family. 

once.   5783. Allowance is a preferred claim.  
5779. Additional allotment to widow and  5784. Who receives the property set apart. 

children.   5783. Summary administration, when. 
5780. Selection of the homestead. 5786. Widows separate property.  
5781. Homestead exempt from debt or 

liability. 
Property to be delivered 
to the family at once.  § 5778. Upon the death of either husband or wife, the survivor may continue to 
s. 128, Prob. C. possess. and occupy the whole homestead until it is otherwise disposed of according to 
s.1,c.108, 1881. law; and upon, the death of both husband and wife the children may continue to possess  

and occupy the whole homestead until the youngest child becomes of age. [See chapter 
23 of the political code.] And in addition thereto the following personal property must be 
immediately delivered by the executor or administrator to such surviving wife or 
husband, and child or children, and is not to be deemed assets, namely: 

1. All family pictures. 
2. A pew or other sitting in any house of worship. 
3. A lot or lots in any burial ground. 
4. The family bible and all school books used y the family, and all other books 

used as a part of the family library not exceeding in value one hundred dollars. 
5. All wearing apparel and clothing of the decedent and his family. 
6. The provisions for the family necessary for one year's supply, either provided 

or growing, or both; and fuel necessary for one year. 
7. All household and kitchen furniture, including stoves, beds, bedsteads and 

bedding, not exceeding one hundred and fifty dollars in value. 
The executor or administrator must make a separate and distinct inventory of all the 
personal property specified in this section, by articles, and opposite each article give the 
appraised value of the same, in dollars and cents, as given in the general inventory of the 
appraisers appointed by the court and return the same to the probate court, and no such 
property shall be liable for any prior debts or claims whatever. 

Additional allotment   5779. In addition to the property mentioned in the preceding section, there shall 
to widow and children.also be allowed and set apart to the surviving wife or husband, or the minor child or  
s. 129, Prob. C. children of the decedent, all such personal property or money as is exempt by law from  

levy and sale on execution or other final process from any court, to be, with the 
homestead, possessed and used by them; and the executor or administrator must make 
and return a separate and distinct inventory thereof in the same manner as required for the 
property mentioned in the preceding section, and no such property shall be liable for any 
prior debts, or claims against the decedent, except when there are no assets thereunto 
available for the payment of the necessary expenses 
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of his last illness, funeral charges and expenses of administration. 
Selection of the   5780. If no homestead has been selected, marked out, platted and recorded, as 
homestead. provided by the homestead law, the judge of tho probate court must cause the same to be  
s. 130, Prob. C. done according to the provisions of said law. 
Homestead exempt   5781. The homestead is not subject to the payment of any debt or liability  
from debt or liability. contracted by or existing against the husband and wife, or either of them, previous to or at  
s. 131, Prob. C. the time of the death of such husband or wife, except as provided in the law relating to 
Allowance for   § 5782. If the amount so as aforesaid set apart be less than that allowed, and  
the family.  homesteads.insufficient for the support of the widow and children, or either, or, if there  
s. 132, Prob. C. be no such personal property to be set apart, and if there be other estate of the decedent,  

the court may in its discretion make such reasonable allowance out of the estate as shall 
be necessary for the maintenance of the family, according to their circumstances, during 
the progress of the settlement of the estate, which in case of an insolvent estate, must not 
be longer  than one year after granting letters testamentary or of administration. 

Allowance is a   § 5783. Any allowance made by the court in accordance with the provisions of 
preferred claim. this chapter must be paid in preference to all other charges, except funeral charges or  
s.133, Prob. C. expenses of administration -; and any such allowance, whenever made, may, in the  

discretion of the court, take effect from the death of the decedent. 
Who receives the   § 5784. When personal property is set apart for the use of the family, in  
property set apart. accordance with the provisions of this chapter, if the decedent left a widow or surviving  
s. 134, Prob. C. husband, and no minor child, such property is the property of the widow or surviving  

husband. If the decedent left also a minor child, the one-half of such property shall 
belong to the widow or surviving husband, and the other half to the minor child; and if 
the decedent left more than one minor child, the one-third of such property shall belong 
to the widow or surviving husband and the remainder in equal shares to the minor 
children, and if the decedent left no widow or surviving husband, such property shall 
belong to the minor child, or, if more than one minor child, to them in equal parts. 

Summary administration  § 5785. If, upon the return of the inventory of the personal estate of an intestate, 
when estate does,  it appears that the value of the whole personal estate does not exceed the sum of fifteen 
not exceed fifteen  hundred dollars, the probate court, by a decree for that purpose, must assign for the use 
hundred dollars. and support of the widow and minor child, or children, if there be a widow or minor  
s. 135, Prob. C. child, and if no widow then for the children, if there be any, the whole of the estate, after  

the payment of the funeral expenses, the expenses of the last sickness, and expenses of 
the administration, and there must be no further proceedings in the admistration unless 
further estate be discovered; and when it so appears that the value of the whole estate 
does not exceed the sum of three thousand dollars, it is in the discretion of the probate 
court to dispense with the regular proceedings, or any part thereof prescribed in this 
chapter, and there must be had a summary administration of the estate, and an order of 
distribution thereof at the end of six months after the issuing of letters; the notice to 
creditors must be given to present their claims within four months after the first publica. 
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tion of such notice, and those not so presented are barred as in other cases. 
Widow's separate property. § 5786. If the widow has a maintenance derived from her own property equal to  
s. 136, Prob. C. the portion set apart to her by the preceding sections of this chapter, the whole property  

so set apart, other than her right in the homestead, must go to the minor children. 
 

CHAPTER 6. 
OF CLAIMS AGAINST THE ESTATE. 

Section.    Section. 
5787. Notice to creditors to present claims.  5800. Action pending at death. 
5788. Time for filing claims   5801. Partial allowance of claim. 
5789. Proof of notice and want of same.  5802. Effect of judgment against administra 
5790. Claims not presented in time.   tor or executor. 
5791. Proof of claims.    5803.Judgmentbefore death--How collected. 
5792. Allowance of claims not proved.  5804. Death after verdict-Judgment not a 
5793. Claim by probate judge.    lien. 
5794. Allowance and rejection of  claims  5805. Reference of claim to referee. 
5795. Claims filed in court.   5806. Duties of the referee. 
5796. Suit on rejected claim.   5807. Costs against representative. 
5797. Claims barred cannot be allowed.  5808. Claim by executor or administrator.  
5798. Presentment of claim must be made   5809. Neglect to give notice to creditors. 

before suit.   5810. Statement of claims. 
5799. Vacancy iu administration not included  5811. Payment of claims not due. 

in limitation. 
Notice to creditors 
to present claims.  § 5787. Every executor or administrator must, immediately after his  
s. 137, Prob. C. appointment, cause to be published in some newspaper of the county, if there be one, if  

not, then in such newspaper as may be designated by the court, a notice to the creditors of 
the decedent, requiring all persons having claims against him to exhibit them, with the 
necessary vouchers, to the executor or administrator, at the place of his residence or 
business, to be specified in the notice. Such notice must be published as Often as the 
judge shall direct, but not less than once a week for four weeks. The judge may also 
direct additional notice by publication or posting. In case such executor or administrator 
resigns, or is removed, before the time expressed in the notice, his successor must give 
notice only for the unexpired time allowed for such presentation. 

Time for filing claims. § 5788. The time expressed in the notice must be six months after its first  
s. 138, Prob. C. publication, when the estate exceeds in value the sum of five thousand dollars, and four  

months when it does not. 
Proof of notice and   § 5789. After the notice is given, as required by the preceding section, a copy 
record of same. thereof, with the affidavit of due publication, or of publication and posting, must be filed,  
s. 139, Prob. C. and upon such affidavit or other testimony to the satisfaction of the court, an order or  

decree, showing that due notice to creditors has been given, must be made by the court 
and entered in the minutes and recorded. 

Claims not presented   § 5790. If a claim arising upon a contract heretofore  made be not presented  
in time allowed  within the time limited in the notice, it is barred forever, except as follows: If it be not  
are barred. then due, or if it be contingent, it may be presented within one month after it becomes  
s. 140, Prob. C.  due or absolute; if it be made to appear by the affidavit of the claimant, to the satisfaction 
s.1,c.107, 1881, of the executor or administrator and the judge of the probate court, that the claimant had  

no notice as provided in this chapter, by reason of being out of the territory, it may be 
presented at any time before a decree of distribution is entered; a claim for a deficiency 
remaining unpaid after a sale of property of the estate mortgaged or pledged must be 
presented within one month after such deficiency is ascer 
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tained. All claims arising upon contracts hereafter made, whether the same be due, not 
due or contingent, must be presented within the time limited in the notice; and any claim 
not so presented is barred forever; provided, however, that when it is made to appear by 
the affidavit of the claimant, as above provided, that he had no notice by reason of being 
out of the territory, it may be presented as therein provided; provided further, that nothing 
in this section, nor in this act contained, shall be construed to prohibit the right or limit 
the time of foreclosure of mortgages upon real property of decedents, whether heretofore 
or hereafter executed, but every such mortgage may be foreclosed within the time and in 
the mode prescribed by the code of civil procedure, except that no balance of the debt 
secured by such mortgage remaining unpaid after foreclosure shall be a claim against the 
estate, unless such debt was presented as required by this code. 

Proof of claims.   § 5791. Every claim which is due when presented to the administrator must be  
s. 141, Prob. C. supported by the affidavit of the claimant or some one in his behalf, that the amount is  

justly due, that no payments have been made thereon which are not credited, and that 
there are no offsets to the same, to the knowledge of the claimant or affiant. If the claim 
be not due when presented, or be contingent, the particulars of such claim must be stated. 
When the affidavit is made by a person other than the claimant, he Must set forth in the 
affidavit the reason why it is not made by the claimant. The executor or administrator 
may also require satisfactory vouchers or proofs to be produced in support of the claim. If 
the estate is insolvent, no greater rate of interest shall be allowed upon any claim, after 
the first publication of notice to creditors, than is allowed by law on judgments obtained 
in the district court. 

Claims paid when not   § 5792. When it shall appear, upon the settlement of the accounts of any  
proved and allowed. executor or administrator, that debts against the deceased have been paid without the  
s. 142, Prob. C. affidavit and allowance prescribed by the preceding section, and shall be proven by com 

petent evidence to the satisfaction of the probate court that such debts were justly due, 
were paid in good faith, that the amount paid was the true amount of such indebtedness 
over and above all payments or set offs, and that the estate is solvent, it shall be the duty 
of the said court to allow the said sums so paid in the settlement of said accounts. 

Claim by probate   5793. Any judge of the probate court may present a claim against the estate of a 
judge-Proceedings. decedent, for allowance, to the executor or administrator thereof; and if the executor or  
s. 143, Prob. C. administrator allows or rejects the claim, he must, in writing, present the same to the  

county clerk of the county, who shall thereupon be substituted in the settlement of said 
estate in place of the probate judge, as provided by law. and the judge of the probate 
court presenting such claim, in case of its rejection by the executor or administrator, or by 
such county clerk, acting as judge, has the same right to sue in a proper court for its 
recovery as other persons have when their claims against an estate are rejected. 

Allowance and   §5794. When a claim accompanied by the affidavit required in this chapter is 
rejection of claims. presented to the executor or administrator, he must indorse thereon his allowance or  
s. 144, Prob. C. rejection, with the day and date thereof. If he allow the claim, it must be presented to the  

judge for his approval, who must, in the same manner, indorse upon it his allowance or 
rejection. If the executor or 
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administrator, or the judge refuse or neglect to indorse such allowance or rejection for ten 
days after the claim has been presented to him, such refusal or neglect is equivalent to a 
rejection on the tenth day; and if the presentation be made by a notary, the certificate of 
such notary, under seal, is prima facie evidence of such presentation and rejection. If the 
claim be presented to the executor or administrator before the expiration of the time 
limited for the presentation of claims, the same is presented in time, though acted upon 
by the executor or administrator, and by the judge, after the expiration of such time. 

Claims filed in court   § 5795. Every claim allowed by the executor or administrator, and approved by 
s. 145, Prob. C. the judge, or a copy thereof, as hereinafter provided, must, within thirty days thereafter,  

be filed in the probate court, and be ranked among the acknowledged debts of the estate 
to  be paid in due course of administration. If the claim is founded on a bond, bill, note, 
or any other instrument, a copy of such instrument must accompany the claim, and the 
original instrument must be exhibited if demanded, unless it is lost or destroyed, in which 
case the claimant must accompany his claim by his affidavit, containing a copy or 
particular description of such instrument, and stating its loss or destruction. If the claim 
or any part thereof is secured by a mortgage or other lien which has been recorded or 
filed according to law in the office of the register of deeds of the county in which the land 
affected by it lies, it is sufficient to describe the mortgage or lien, and refer to the date of 
its filing and volume, and page of its record. If, in any case, the claimant has left any 
original voucher in the hands of the executor or administrator, or suffered the same to be 
filed in court, he may withdraw the same when a copy of the same has been already, or is 
then, attached to his claim A brief description of every claim filed must be entered by the 
judge in the register, showing the name of the claimant, the amount and character of the 
claim, rate of interest, and date of allowance. 

Suit on rejected   § 5796. When a claim is rejected, either by the executor or administrator, or the 
claim must be  judge of the probate court, the holder must bring suit in the proper court, to wit, before a 
brought, when. justice of the peace, or in the district court, according to its amount, against the executor  
s. 146, Prob. C. or administrator, within three months after the date of its rejection, if it be then due, or  

within two months after it becomes due, otherwise the claim is forever barred. 
Claims barred cannot   § 5797. No claim must be allowed by the executor or administrator, or by the  
be allowed. judge, which is barred by the statute of limitations. When a claim is presented to the  
s. 147, Prob. C. judge for his allowance, he may, in his discretion, examine the claimant and others, on  
Presentment of claim oath, and hear any other legal evidence touching the validity of the claim. 
must be made before suit. § 5798. No holder of any claim against an estate shall maintain any action  
s. 148, Prob. C. thereon, unless the claim is first presented to the executor or administrator. 
Vacancy in administration  § 5799. The time during which there shall be a vacancy in the administration, 
not included in  must not be included in any limitation herein prescribed. 
limitation.   § 5800. If an action is pending against the decedent at time of his death, 
s. 149, Prob. C. the plaintiff must in like manner present his claim to the executor or administrator, for 
Action pending at death.allowance or rejection, authenticated as required in other cases; and no recovery shall 
s. 150, Prob. C. 
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be had in the action unless proof be made of the presentation required. 
Partial allowance of claim. § 5801. Whenever any claim is presented to an' executor or administator, or to  
s. 151, Prob. C. the judge of the probate court, and he is willing to allow the same in part, he must state in  

his endorsement the amount he is willing to allow. If the creditor refuse to accept the 
amount allowed in satisfaction of his claim, he shall recover no costs in an action 
therefor, brought against the executor or administrator, unless he recovers a greater 
amount than that offered to be allowed. 

Effect of judgment   5802. A judgment rendered against an executor or administrator, in the district 
against executor  court or before a magistrate, upon any claim for money against the estate of his testator or 
and administrator. intestate, only establishes the claim in the same manner as if it had been allowed by the  
s. 152, Prob. C. executor or administrator, and the judge of the probate court, and the judgment must be  

that the executor or administrator pay, in due course of administration, the amount 
ascertained to be due. A certified transcript of the judgment must be filed in the probate 
court. No execution must issue upon such judgment, nor shall it create any lien upon the 
property of the estate, or give to the judgment creditor any priority of payment. 

Judgments before death  5803. When any judgment has been rendered for or against the testator or  
-How collected. intestate in his life-time, no execution shall issue thereon after his death, except: 
s. 153, Prob. C.  1. In case of the death of the judgment creditor, upon the application of his 

executor or administrator, or successor in interests. 
2. In case of the death of the judgment debtor, if the judgment be for the 

recovery of real or personal property, or the enforcement of a lien thereon. 
A judgment against the decedent for the recovery of money, in must be presented to the 
executor or administrator, like any other claim. If the execution is actually levied upon 
any property of the decedent before his death, the same may be sold for the satisfaction 
thereof, and the officer making the sale must account to the executor or administrator for 
any surplus in his hands. 

Death after verdict   § 5804. A judgment rendered against a decedent, dying after verdict or decision 
-Judgment not a lieu. on an issue of fact, but before judgment is rendered thereon, is not a lien on the real  
s. 154, Prob. C. property of the decedent, but is payable in due course of administration. 
Reference of claim to referee. § 5805. If the executor or administrator doubts the correctness of any claim  
s. 155, Prob. C. presented to him, he may enter into an agreement, in writing, with the claimant, to refer  

the matter in controversy to some disinterested person, to be approved by the judge of the 
probate court. Upon filing the agreement, and approval of the judge of the probate court, 
in the office of the clerk of the district court for the county or judicial subdivision in 
which the letters testamentary or of administration were granted, the clerk must, either in 
vacation or in term, enter a minute of the order referring the matter in controversy to the 
person so selected; or, if the parties consent, a reference may be had in the probate court; 
and the report of the referee, if confirmed, establishes or rejects the claim, the same as if 
it had been allowed or rejected by the executor or administrator and the probate judge. 
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Duties of the referee.  § 5806. The referee must hear and determine the matter and make his report  
s. 156, Prob. C. thereon to the court in which his appointment is entered. The same proceedings shall be  

had in all respects, and the referee shall have the same powers, be entitled to the same 
compensation, and subject to the same control as ili other cases of reference. The court 
may remove the referee, appoint another in his place, set aside or confirm his report, and 
adjudge costs, as in actions against executors or administrators, and the judgment of the 
court thereon shall be as valid and effectual, in all respects, as if the same had been 
rendered in a suit commenced by ordinary process. 

Costs against   § 5807. When a judgment is recovered, with costs, against any executor or 
representative. administrator, he shall be individually liable for such costs, but they must be allowed him  
s. 157, Prob. C. in his administration accounts, unless it appears that the suit or proceeding in which the  

costs were taxed was prosecuted or defended without just cause. 
Claim by executor   5808. If the executor or administrator is a creditor of the decedent, his claim,  
or administrator. duly authenticated by affidavits, must be presented for allowance or rejection to the judge  
s. 158, Prob. C. of the probate court, and its allowance by the judge is sufficient evidence of its  

correctness, and it must be paid as other claims, in due course of administration. If, 
however, the judge rejects the claim, action thereon may be had against the estate by the 
claimant, and summons must be served upon the judge of the probate court, who, may 
appoint an attorney at the expense of the estate, to defend the action. If the claimant 
recover no judgment, he must pay-all costs, including defendant's attorney's fee. 

Neglect to give notice   § 5809. If an executor or administrator neglect for two months after his  
to creditors appointment to give notice to creditors, as prescribed by this chapter, the court must  
s. 159, Prob. C. revoke his letters, and appoint some other person in his stead, equally or next in order,  

entitled to the appointment. 
Executor and administrator  § 5810. At the same term at which he is required to return his inventory, the  
to make statement  executor or administrator must also return a statement of all claims against the estate  
of claims.  which have been presented to him, if so required by the court; and from term to to term  
s. 160, Prob. C. thereafter lie must present a statement of claims subsequently presented to him. In all  

such statements he must designate the names of the creditors, the nature of each claim, 
when it became due or will become due, and whether it was allowed or rejected by him. 

Payment of claims not due. § 5811. If there be any debt of the decedent hearing interest, whether presented  
s. 161, Prob.. C. or not, the executor or administrator may, by order of the probate court, pay the amount  

then accumulated, and unpaid, or any part thereof, at any time when there are sufficient 
funds properly applicable thereto, whether said claim be then due or not; and interest 
shall thereupon cease to accrue upon the amount so paid. This section does not apply to 
debts existing at the date this law goes into effect, unless the creditor consent to accept 
the amount. 

CHAPTER 7. 
OF SALES AND CONVEYANCES OF PROPERTY OF DECEDENTS. 

 
Article.   Section.    Article.    Section. 
1. Of sales in general……… 5812-5815   3. Sales of real estate, interests 
2. Sales of persoral property 5816-5820   therein...and confirmation 

thereof………..  5521-5859 
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ARTICLE 1.-OF SALES IN GENERAL 
Section.    Section. 
5812. All property chargeable for debts. 5814. Petitions for orders for sale. 
5813. All sales ordered by the court. 5815. But one sale, when. 

All property of decedent 
is chargeable.  § 5812. All the property of a decedent *except as otherwisE provided for the  
s. 162, Prob. C. homestead and personal property set apart fox the surviving wife or husband and minor  

child or children, shall be chargeable with the payment of the debts of the deceased, the 
expenses of administration, and the allowance to the family. And the property, personal 
and real, may be sold as the court may direct, in the manner hereinafter prescribed. There 
shall be no priority as between personal and real property for the above purposes. 

All sales ordered   § 5813. No sale of any property of an estate of a decedent is valid unless made 
by the court. under order of the probate court, except as otherwise hereinafter provided. All sales must  
s. 163, Prob. C. be reported under oath, and confirmed by the probate court, before the title to the 

property sold passes. 
Petitions for orders   5814. All petitions for orders of sale must be in writing. setting forth the facts 
for sale  showing the sale to be' necessary, and upon the hearing, any person interested in the  
s. 164, Prob. C. estate may file his written objections, which must be heard and determined. A failure to  

set forth the facts showing the sale to be necessary will not invalidate the subsequent 
proceedings, if the defect be supplied by the proofs at the hearing, and the general facts 
showing the necessity be stated in the order directing- the sale. 

But one sale, when.  § 5815. When it appears to the court that the estate is insolvent, or that it will  
s. 165, Prob. C. require a sale of all the property of the estate, of every character, chargeable therewith, to  

pay the family allowance, expenses of administration, and debts, there need be but one 
petition filed, but one order of sale made, and but one sale had, except in cases of 
perishable property, which may be sold as provided in the next section. The probate 
court, when a petition for the sale of any property, for any of the pur- poses herein 
named, is presented, must inquire fully into the probable amount required to make all 
such payments, and if there be no more estate chargeable therewith than sufficient tc pay 
the same, may require but one proceeding for the sale of the entire available estate. In 
such case the petition must set forth all the facts required by section 5522. 

 
ARTICLE 2.-SALES OF PERSONAL PROPERTY. 

Section     Section. 
5816. What personal property can be sold   5818. Partnership interests and claims 

without notice.    may be sold. 
5817. Prerequisites of the sales of personal   5819. Causes for sales-What first sold. 

property.    5820. Method and notice of sale. 
What personal property 
can be sold without notice. § 5816. At any time after receiving letters, the executor, administrator, or special  
s. 166, Prob. C. administrator may apply to the judge and obtain an order to sell perishable and other  

personal prop. erty likely to depreciate in value, or which will incur loss of expense by 
being kept, and so much other personal property as may be necessary to pay the 
allowance made to the family of the decedent. The order for the sale may be made 
without notice; but the executor, administrator or special administrator is responsible for 
the property, unless, after making a sworn: return, and on a proper showing, the court 
shall approve the sale. 
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Prerequisites of the   § 5817. If claims against the estate have been allowed, and a sale of property is 
sale of personal  necessary for their payment, or the expenses of administration, or for the payment of 
property.  legacies, the executor or administrator may apply for an order to sell so much of the  
s. 167, Prob. C. personal property as may be necessary therefor. Upon filing leis petition, notice of at least  

five days must be given of the hearing of the application, either by posting notices or by 
advertising. He may also make a similar application, either in vacation or term, from time 
to time, so long as any personal property remains in his hands, and sale thereof is 
necessary. If it appear for the best interest of the estate, he may, at any time after filing 
the inventories, in like manner, and after giving like notice, apply for and obtain an order 
to sell the whole of the personal property belonging to the estate, remaining and not set 
apart, whether necessary to pay debts or not. 

Partnership interests   § 5818. Partnership interests, or interests belonging to any estate by virtue of 
and claims may be soldany partnership formerly existing, interest in personal property pledged, and choses in  
s. 168, Prob. C. action, may be sold in the same manner as other personal property, when it appears to be  

for the best interest of the estate. Before confirming the sale of any partnership interest, 
whether made to the surviving partner or to any other person, the judge must carefully 
inquire into the condition of the partnership affairs, and must examine the surviving 
partner, if in the county and able to be present in court. 

Causes of sales   § 5819. If it appear that a sale is necessary for the payment of debts or the family 
What should be  allowance, or for the best interest of the estate, and the persons interested in the property 
first sold.  to be sold, whether it is or is not necessary to pay the debts or family allowance, the court  
s. 169, Prob. C. or judge must order it to be made. In making orders and sales for the payment of debts or  

family allowance, such articles as are not necessary for the support and subsistence of the 
family of the decedent, or are not specially bequeathed, must be first sold, and the court 
or judge must so direct. 

Method and notice of sale. § 5820. The sale of personal property must be made at public auction, and after  
s. 170, Prob. C. public notice given for at least fifteen days, by notices posted in three public places in the  

county, or by publication in a newspaper, or both, containing the time and place of sale, 
and a brief description of the property to be sold; unless for good reasons shown, the 
court or judge orders a private sale, or a shorter notice. Public sales of such property must 
be made at the court house door, or at the residence of the decedent, or at some other 
public place, but no sale shall be made of any personal property which is not present at 
the time of sale, unless the court or judge otherwise order. 
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ARTICLE 3.-SALES OF REAL ESTATE, INTERESTS THEREIN, AND 
CONFIRMATIONS THEREOF. 

Section.     Section. 
5821. When the sale of property is necessary.  5842. Notice of postponement of sale. 
5822. Requisites of the petition for sale.  5843. Provisions of will must be followed. 
5823. Order for hearing on the petition.  5844. Sale of property under the will. 
5824. Service of the order.   5845. When provisions of will are insuffi- 
5825. Hearing of the petition,    cient. 
5826. Attendance of witnesses compelled.  5846. Property liable for debts. 
5827. Sale of all the real estate.   5847. Contribution from all devisees and 
5828. Order for sale.     legatees. 
5829. Order contain what-Terms and method  5848. Ccntract for purchase of land may be 

of sale.     sold. 
5830. Petition by third person for sale.  5849. Terms of the sale. 
5831. Notice of time and place.   5850. What bond must specify. 
5832. Plate and time of sale.   5851. Transfer of title. 
5833. Private sale-Notice of bid.   5852. Liens in realty paid. 
5834. Limit of price-Reappraisement.  5853. Lienor may purchase land.  
5835. Security when sale is made on credit.   5854. Misconduct of sale.  
5836. Return of the sale-Hearing--Re-sale,   5855. Fraudulent sale. 

when.    5856. Limitation of time of beginning action 
5837. Objections to the sale.    to recover. 
5838. Confirming the order of sale.  5857. Persons under disabilities excepted. 
5839. Conveyance and record.   5858. Account of sales by executor or adminis 
5840. Proof of notice before order.   trator. 
5811. Postponement of sale. '   5859. Representative may not be a purchaser 

When the sale of 
property is necessary.  § 5821. When a sale of property of the estate is necessary to pay the allowance  
s. 171, Prob. C. of the family, or the debts outstanding against a decedent, or the debts, expenses or  

charges of ad ministration, or legacies, the executor or administrator may also sell any 
real, as well as personal, property of the estate in his hands and chargeable for that 
purpose, upon the order of the probate court; and an application for the sale of real 
property may also embrace the sale of personal property. 

Requisites of the   § 5822. To obtain an order for the sale of real property, he must present a  
petition for sale. verified petition to the probate court, or to the judge thereof, setting forth the amount of  
s. 172, Prob. C. personal property that has come into his hands as assets, and how much thereof, if any,  

remains undisposed of; the debts outstanding against the decedent, as far as can be 
ascertained or estimated; the amount due upon the family allowance, or that will be due 
after the same has been in force for one year; the debts, expenses an charges of 
administration already accrued, and an estimate o what will or may accrue during the 
administration; a genera description of all the real property, except the homestead, o 
which the decedent died seized, or in which he had any interest or in which the estate has 
acquired any interest, and the condition and value thereof; the names of the legatees and 
devisees, if any, and the heirs of the decedent, so far as known to the petitioner. If any of 
the matters here enumerated cannot be ascertained, it must be so stated in the petition; but 
a failure to set forth the facts showing the sale to be necessary, will no invalidate the 
subsequent proceedings, if the defect be supplied by the proofs at the hearing, and the 
general facts showing such necessity be stated in the decree. 

Order for hearing   § 5823. If it appears to the court or judge, from such peti- tion, that it is  
on the petition. necessary to sell the whole or some portion of suc real estate for the purposes and reasons  
s. 173, Prob. C. mentioned in the preced ing section, or any of them, such petition must be filed and an  

order thereupon made, directing all persons interested in the estate to appear before the 
court, at a time and place specified; not less than four nor more than ten weeks from the 
time of making such order, to show cause why an order should not be granted to the 
executor or administrator to sell so much of thE .real estate of the decedent as is 
necessary. 
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Service of the order,  § 5824. A copy of the order to show cause must be personally served on all  
how and on whom. persons interested in the estate, any general guardian of a minor so interested, and any  
s. 174, Prob. C. legatee or devisee, or heir of the decedent, provided they are residents of the county, at  

least, ten days before the time appointed for hearing the petition, or be published four 
successive weeks in such newspaper of" the county as the court or judge shall direct. If 
all persons interested in the estate join in the petition for the sale, or signify in writing 
their assent thereto, the notice may be dispensed with and the hearing may be had at any 
time. 

Hearing of the petition. § 5825. The probate court, at the time and place  appointed in such order, or at  
s. 175, Prob. C. such other time to which the hearing may be postponed, upon satisfactory proof of  

personal service or publication of a copy of the order, by affidavit or otherwise if the 
consent in writing to such sale of all parties interested is not filed, must proceed to hear 
the petition, and hear and examine the allegations and proof of the petitioners, and of 
persons interested in the estate who may oppose the application. All claims against the 
decedent not before presented, if the period of presentation has not elapsed, may be 
presented and passed upon at the hearing. 

Attendance of witnesses  § 5826. The executor, administrator, and witnesses may be examined on oath by 
may be compelled. either party, and process to compel them to attend and testify may be issued by the judge  
s. 176, Prob. C. of the probate court in the same manner and with like effect as in other cases. 
Sale of all the real   § 5827. If it appear necessary to sell a part of the real estate, and that by a sale 
estate may be authorized.thereof the residue of the estate, real or personal, or some specific part thereof, would  
s. 177, Prob. C.  be greatly injured or diminished in value, or subjected to expense, or rendered unprofit-

able, or that after such sale the residue would be so small in quantity or value, or would 
be of such a character with reference to its future disposition among the heirs or devisees, 
as clearly to render it for the best interests of all concerned that the same should be sold, 
the court may authorize the sale of the whole estate, or of any part thereof necessary and 
for the best interest of all concerned. 

Order of sale,  § 5828. If the court be satisfied, after a full hearing upon the petition and an  
s. 178, Prob. C. examination of the proofs and allegations of the parties interested, that a sale of the whole  

or some portion of the real estate is necessary, for any of the causes mentioned in this 
article, or if such sale be assented to by all the persons interested, an order must be made 
to sell the whole, or so much and such parts of the real estate described in the petition as 
the court shall judge necessary or beneficial. 

Order must contain   § 5829. The order of sale must describe the lands to be sold and the terms of 
whatTerms and  sale, which may be for cash, or may be for onethird cash and the balance on a credit not 
method of the sale. exceeding two years, payable in gross or in installments within that time, with interest, as  
s. 179, Prob. C. the court may direct. The land may be sold in one parcel or in-subdivisions, as the  

executor or administrator shall judge most beneficial to the estate, unless the court 
otherwise specially directs. If it appears that any part of such real estate has been devised 
and not charged in such devise with the payment of debts or legacies, the court must 
order the remainder to be sold before that so devised. Every such sale must be ordered to 
be made at public auction. unless, in the opinion of the court, it would benefit the estate 
to sell the whole or some part of such real estate at private sale; the court may if the same 
is asked for 
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in the petition, order or direct such real estate, or any part there of, to be sold at either 
public or private sale, as the executor or administrator shall judge to be most beneficial 
for the estate. If the executor or administrator neglects or refuses to make a sale under the 
order and as directed therein, he may be compelled to sell, by order of the court, made on 
motion, after due notice, by any party interested. 

Petition for sale by   § 5830. If the executor or administrator neglects to apply for any order of sale 
third person. when it is necessary, any person may make application therefor in the same manner as the  
s. 180, Prob. C. executor or administrator, and notice thereof, must be given to the executor or  

administrator, before the hearing. The petition of such applicant, must contain as many of 
the matters required for the petition of the executor or administrator as he can ascertain, 
and the decree of sale must fix the period of time within which the executor or 
administrator must make the sale. 

Notice of time and   § 5831. When a sale is ordered, and is to be made at public auction, notice of 
place of sale. the time and place of sale must be posted in three of the most public places in the county  
s. 181, Prob. C. in which the land is situated, and published in a newspaper if there be one printed in the  

same county, but if none, then in such paper as the court may direct, for three weeks 
successively next before the sale. The lands and tenements to be sold must be described 
with common certainty in the notice. 

Place and time of sale. § 5832. Sales at public auction must be made in the county where the land is  
s. 182, Prob. C. situated; but when the land is situated in two or more counties, it may be sold in either.  

The sale must be made between the hours of nine o'clock in the morning and the setting 
of the sun on the same day, and must be made on the day named in the notice of sale, 
unless the same is postponed. 

Private saleNotice of Bids. § 5833. When a sale of real estate is ordered to be made at private sale, notice of  
s. 183, Prob. C. the same must be posted up in three of the most public places in the county in which the  

land is situated, and published in a newspaper, if there be one printed in the same county; 
if none, then in such paper as the court may direct, for two weeks successively next 
before the day on or after which the sale is to be made, in which the lands and tenements 
to be sold must be described with common certainty. The notice must state a day on or 
after which the sale will be made, and a place where offers or bids will be received. The 
day last referred to must be at least fifteeen days from the first publication of notice, and 
the sale must not be made before that day, but must be made within six months thereafter. 
The bids or offers must be in writing, and may be left at the place designated in the 
notice, or delivered to the executor or administrator personally, or may be filed in the 
office of the judge of the probate court, to which the return of sale must be made, at any 
time after the first publication of notice, and before the making of the sale. If it is shown 
that it will be for the best interest of the estate, the court or judge may, by an order, 
shorten the time of notice, which shall not, however, be less than one week, and may 
provide that the sale may be made on or after a day less than fifteen, but not less than 
eight days from the first publication of the notice, in which case the notice of sale and the 
sale may be made to correspond with such order. 

Limit of price   § 5834. No sale of real estate at private sale shall be confirmed by the court 
Reappraisement. unless the sum offered is at least ninety per cent. of the appraised value thereof, nor  
s. 184, Prob. C. unless such real estate 
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has been appraised within one year of the time of such sale. If it has not been so 
appraised, or if the court is satisfied that the appraisement is too high or too low, 
appraisers must be appointed, and they must make an appraisement thereof in the same 
manner as in case of an original appraisement of an estate. This may be done at any time 
before the sale or the confirmation thereof. 

Security when sale   § 5835. The executor or administrator must, when the sale is made upon a credit, 
is made on credit. take the notes of the purchaser for the purchase money with a, mortgage on the property  
s. 185, Prob. C. to secure their payment. 
Return of the sale   § 5836. The executor or administrator, after making any sale of real estate, must  
-Hearing by the court  make a return of his proceedings to the probate court, which must be filed by the judge 
Re-sale ordered, when.at any time subsequent to the sale, either in term or vacation. If the sale be made at public 
s. 186, Prob. C. auction, and the return is made and filed on or before the first day of the next term  
T hereafter, no notice is required of such return or of the hearing thereof, but the hearing 

may be had upon the first day of the term, or any subsequent day to which the same may 
be postponed. If the sale be not made at public auction, or if made at public auction a 
hearing upon the return of proceedings be asked for in the return, or is . brought on for a 
hearing upon a day before the first day of the next term thereafter, or upon any other day 
than the first day of the next term after such sale, the court or judge must fix the day for 
the hearing, of which notice of at least ten days must be given by the judge, by notices 
posted in three public places in the county, or by publication in a newspaper, or both, as 
he may deem best, and must briefly indicate the land sold, the sum for which it was sold, 
and must refer to the return for further particulars. Upon the hearing the court must 
examine the return and witnesses in relation to the same, and if the proceedings were 
unfair, or the sum bid disproportionate to the value, and if it appear that a sum exceeding 
such bid at least ten per cent., exclusive of the expenses of a new sale, may be obtained, 
the court may vacate the sale and direct another to be had, of which notice must be given, 
and the sale in all respects conducted as if no previous sale had taken place; if an offer ten 
per cent. more in amount than that named in the return be made to the court in writing, by 
a responsible person, it is in the discretion of the court to accept such offer and confirm 
the sale to such person or to order a new sale. 

Objections to the sale.  § 5837. When return of the sale is made and filed, any person interested in the  
s. 187, Prob. C. estate may file written objections to the confirmation thereof, and may be heard thereon  

when the return is heard by the court or judge, and may produce witnesses in support of 
his objections. 

Confirming the order   § 5838. If it appear to the court that the sale was legally made and fairly  
for sale   conducted, and that the sum bid was not disproportionate to the value of the property  
s. 188, Prob. C. sold, and that a greater sum, as above specified, cannot be obtained, or if the increased  

bid mentioned in section 5836 be made and accepted by the court, the court must make 
an order confirming the sale, and directing conveyances to be executed. The sale, from 
that time, is confirmed and valid, and a certified copy of the order confirming it and 
directing conveyances to be executed must be recorded in the office of the register of 
deeds of the county within which the land sold is situated. If after the confirmation the 
purchaser 
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neglects or refuses to comply with the terms of sale, the court may, on motion of the 
executor or administrator, and after notice to the purchaser, order a resale to be made of 
the property. If the amount realized on such resale does not cover the bid and the 
expenses of the previous sale, such purchaser is liable for the deficiency to the estate. 

Conveyance and record  § 5839. Conveyances must thereupon be executed to the purchaser by the  
effect of.  executor or administrator, and they must refer to the orders of the probate court  
s. 189, Prob. C. authorizing and confirming the sale of the property of the estate, and directing  

conveyances thereof to be executed, and to the record of. the order of confirmation in the 
office of the register of deeds, y the date, volume and page of the record, and such 
reference shall have the same effect as if the orders were at large inserted in the 
conveyance. Conveyances so made convey all the right, title, interest and estate of the 
decedent, in the premises, at the time of his death; if, prior to the sale, by operation of law 
or otherwise, the estate has acquired any right, title or interest in the premises, other than, 
or in addition to, that of the decedent at the time of his death, such right, title or interest 
also passes by such. conveyance. 

Proof of notice   § 5840. Before any order is entered confirming the sale, it must be proved to the  
before order. satisfaction of the court that notice /.vas given of the sale as prescribed, and the order of  
s. 190, Prob. C. confirmation must show that such proof was made. 
Postponement of  Sale. § 5841. If, at the time appointed for the sale, the executor .or administrator 
s. 191, Prob. C. deems it for the interest of the persons concerned therein that the same be postponed, he  

may postpone it from time to time, not exceeding in all three months. 
Notice of postponement  § 5842. In case of a postponement, notice thereof must be given, by a public  
at place of sale. declaration, at the time and place first appointed for the sale, and if the postponement be  
s. 192, Prob. C. for more than one day, further notice must be given by posting notices in three or more  

public places in the county where the land is situated, or publishing the same, or both, as 
the time and circumstances will admit. 

Provisions of the   § 5843. If the testator makes provisions by his will or designates the estate to be 
will must be followed. appropriated for the payment of his debts, the expenses of administration, or family  
s. 193, Prob. C. expenses, they must be paid according to such provisions or designation, out of the estate  

thus appropriated, so far as the same is sufficient. 
Sale of property   § 5844. When property is directed by the will to be sold, or authority is given in 
under the will confirmationthe will to sell property, the executor may sell any property of the estate without the  
s. 194, Prob. C . order of the probate court, and at either public or private sale, and with or without notice,  

as the executor may determine; but the executor must make return of such sales as in 
other cases; and if directions are given in the will as to the mode of selling, or the 
particular property to be sold, such directions must be observed. In either case no title 
passes unless the sale is confirmed by the court. 

When provisions if   § 5845. If the provision made by the will, or the estate appropriated therefor, is 
will are insuffcient  insufficient to pay the debts, expenses of administration, and family expenses, that  
s. 195, Prob. C. portion of the estate not devised or disposed of by will, if any, must be appropriated and  

disposed of for that purpose according to the provisions of this article. 
Property liable for debts  § 5846. The estate, real and personal, given by will to legatees or devisees, is  
s. 196, Prob. C. liable for the debts, expenses of adminis 
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tration, and family expenses, in proportion to the value or amount of the several devises 
or legacies, but specific devises or legacies are exempt from such liability if it appears to 
the court necessary to carry into effect the intention of the testator, and there is other 
sufficient estate. 

Contribution from all   § 5847. When an estate given by will has been sold for the payment of debts or 
the devicees and legatees.expenses, all the devisees and lagatees must contribute according to their respective  
s. 197, Prob. C. interests to the devisee or legatee whose devise or legacy has been taken therefor, and the 

probate court, when distribution is made, must, by decree for that purpose, settle the 
amount of the several liabilities, and decree the amount each person shall contribute, and 
reserve the same from their distributive shares respectively, for the purpose of paying 
such contribution. 

contract for the   § 5848. If a decedent, at the time of his death, was possessed of a contract for 
purchase of the purchase of land, his interests in such land and under such contracts may be sold on \ 
lands may be sold. the application of his executor or administrator, in the same manner as if he had died  
s. 198, Prob. C. seized of such land, and the same proceedings may be had for that purpose as are  

prescribed in this chapter for the sale of lands of which he died seized, except as 
hereinafter provided. 

terms of the sale   § 5849. The sale must be made subject to all payments that may hereafter  
of such contract. become due on such contracts, and if there are any such the sale must not be confirmed  
s. 199, Prob. C. by the probate court until the  purchasers execute a bond to the executor or administrator,  

for the benefit and indemnity of himself and of the persons entitled to the interest of the 
decedent in the lands so contracted for, in double the whole amount of payments 
thereafter to become due on such contract, with such sureties as the probate judge shall 
approve. 

What bond must specify. § 5850. The bond must be conditioned that the purchaser will make all payments  
s. 200, Prob. C. for such land that become due after the date of the sale, and will fully indemnify the  

executor or administrator and the persons so entitled against all demands, costs, charges  
.  and expenses by reason of any covenant or agreement contained in such contract. 
Transfer of title  § 5851. Upon the confirmation of the sale, the executor or administrator must  
s. 201, Prob. C.  execute to the purchaser an assignment of the contract, which vests in the purchaser, his 

heirs and assigns, all the right, title and interest of the estate, or of the persons entitled to 
the interest of the decedent in the lands sold at the time of the sale and the purchaser has 
the same rights and remedies against the vendor of such land as the decedent would have 
had if he were living. 

Liens on realty paid.  § 5852. When any sale is made by an executor or administrator, pursuant to the  
s. 202, Prob. C. provisions of this chapter, of lands subject to any mortgage or other lien, which is a valid  

claim against the estate of the decedent, and has been presented and allowed, the 
purchase money must be applied, after paying the necessary expenses of the sale, first to 
the payment and satisfaction of the mortgage or lien, and the residue, if any, in due 
course of administration. The application of the purchase money to the satisfaction of the 
mortgage or lien must be made without delay; and the land is subject to such mortgage or 
lien until the purchase money has been actually so applied. No claim against any estate 
which has been presented and allowed is affected by the statute of limitations, pending 
the proceedings for the settlement of the estate. The purchase money, or so 
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much thereof as may be sufficient to pay such mortgage or lien, with interest, and any 
lawful costs and charges thereon, may be paid into the probate court, to be received by 
the judge thereof, whereupon the mortgage or lien upon the land must cease, and the 
purchase money must be paid over by the judge without delay, in payment of the 
expenses of the sale and in satisfaction of the debt, to secure which the mortgage or other 
lien was taken, and the surplus, if any, at once returned to the executor or administrator, 
unless, for good cause shown, after notice to the executor or administrator, the judge 
otherwise directs. 

Lien on the purchase   § 5853. At any sale under order of the probate court, of lands upon which there 
land.  is a mortgage or lien, the holder thereof may become the purchaser, and his receipt for the  
s. 203, Prob. C. amount due him from the proceeds of the sale is a payment pro tanto. If the amount for  

which he purchased the property is insufficient to defray the expenses and discharge his 
mortgage or lien, he must pay to the judge an amount sufficient to pay such expenses. 

Misconduct of sale.  § 5854. If there is any neglect or misconduct in the proceedings of the executor  
s. 204, Prob. C.  or administrator in relation to any sale, by which any person interested in the estate 

suffers damage, the party aggrieved may recover the same in an action upon the bond of 
the executor or administrator, or otherwise. 

Fraudulent sale.  § 5855. Any executor or administrator who fraudulently sells any real estate of a 
s. 205, Prob. C. decedent, contrary to or otherwise than under the provisions of this chapter, is liable in  

double the value of the land sold, as liquidated damages, to be recovered in an action by 
the person having an estate of inheritance therein. 

Limitation of time   § 5856. No action for the recovery of any estate sold by an executor or  
of beginning action  administrator, under the provisions of this chapter, can be maintaind by any heir or other 
to recover.  person claiming under the decedent, unless it be commenced within three years next after  
s. 206, Prob. C. the sale. An action to set aside the sale may be instituted and maintained at any time  

within three years from the discovery of the fraud or other grounds upon which the 
.action is based. 

Persons under   § 5857. The preceding section shall not apply to minors, or others under any 
disabilities excepted. legal disability to sue at the time when the right of action first accrues; but all such  
s. 207, Prob. C. persons may commence an action at any time within three years after the removal of the  

disability. 
Account of sale made   § 5858. When a sale has been made by an executor or administrator, of any  
by executor or  property of the estate, real or personal, lie must return to the probate court, at its next 
administrator. term thereafter, an account of sales, verified by his affidavit. If lie neglect to make such  
s. 208, Prob. C. return, lie may be punished by attachment, or his letters may be revoked, one day's notice  

having been first given him to appear and show cause why such attachment should not 
issue or such revocation should not be made. 

Representative cannot   § 5859. No executor or administrator must, directly or in,directly, purchase anS- 
be a purchaser. property of the estate lie represents, nor must lie be interested in any sale. 
s. 209, Prob. C. 
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CHAPTER 8. 

OF THE POWERS AND DUTIES OF EXECUTORS AND ADMINIS 
TRATORS, AND OF THE MANAGEMENT OF ESTATE. 

 
Section.     Section. 
5860. Possession-Powers and duties of ex-   5865. Action against predecessor. 

ecutors and administrators.   5866. Joinder of parties. 
5861. Actions by and against executors and    5867. Compounding debts. 

administrators.   5868. Recovery of fraudulent conveyance.   
5862. Action for waste, trespass and conver-  

sion    5869. Creditors may require action for re 
      covery. 
5863. Action against representative.  5870. Sale of realty recovered. 
5864. Inventory and bond by surviving partner 

Possession, powers 
and duties of executors  § 5860. The executor or administrator must take into his possession all the  
and administrators. estate of the decedent, real and personal, except the homestead and personal property not 
s. 210, Prob. C. assets, and collect all debts due to the decedent or to the estate. For the purpose of  

bringing suits to quiet title or for partition of such estate, the possession of the executors 
or administrators is the possession of the heirs or devisees; such possession by the heirs 
or devisees is subject, however, to the possession of the executor or administrator, for the 
purposes of administration, as provided in this title. 

Actions by and against  § 5861. Actions for the recovery of any property, real or personal, or for the 
executors or  possession thereof, and all actions founded upon contracts, may be maintained by and, 
administrators. against executors and administrators in all cases and in the same courts in which the same  
s. 211, Prob. C. might have been maintained by or against their respective testators or intestates. 
Action for waste,  § 5862. Executors and administrators may in like manner maintain actions 
trespass and conversion against any person. who has wasted, destroyed, taken or carried away, or converted to  
s. 212, Prob. C. his own use, the goods of their testator or intestate in his life-time. They may also main 

tain actions for trespass committed onthe realestate of the decedent in his life-time. 
Action against   5863. Any person, or his personal representatives, may maintain an action 
representatives. against the executor or administrator of any testator or intestate who in his lifetime had  
s. 213, Prob. C. wasted, destroyed, taken, or carried away, or converted to his own use, the goods or  

chattels of any such person or committed any trespass on the real estate of such person. 
Inventory and bond   § 5864. When a partnership exists between the decedent, at the time of his death, 
by surviving partner. and any other person, the surd iving partner shall immediately, in company with the  
s. 214, Prob. C. executor or administrator, or some other person or persons, to be appointed by the judge  

of the probate court, take and furnish to said executor or administrator a correct and full 
inventory, and a fair and just appraisement, of all partnership property and assets held and 
belonging to himself and the deceased partner, after which the surviving partner shall 
settle the business of the co-partnership. The surviving partner shall settle the affairs of 
the partnership without delay, and account with the executor or administrator, and pay 
over such balances as may from time to time be payable to him in right of the decedent. 
Upon the application of the executor or administrator, the judge of the probate court shall 
in all cases require the surviving partner to give a good and sufficient bond, to be 
approved by the judge of the probate court, for the honest and faithful disposal of the 
interest of the decedent in the copartnership, and the prompt payment of the proceeds 
thereof over to the executor or administrator, and, in 
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case of neglect or refusal, may, after notice, compel it by attachment; and the executor or 
administrator may maintain against him any action which the decedent could have 
maintained. 

Action against  § 5865. An administrator may, in his own name, for the use and benefit of all 
predecessor. parties interested in the estate, maintain actions on the bond of an executor, or of any  
s, 215, Prob. C. former admininistrator of the same estate. 
Joinder of parties.  § 5866. In actions by or against executors, it is not necessary to join those as  
s. 216, Prob. C. parties to whom letters were issued, but who have not qualified. 
Compounding debts.  § 5867. Whenever a debtor of a decedent is unable to pay all his debts, the  
s. 217, Prob. C. executor or administrator, with the approbation of the probate judge, may compound with  

him, and give him a discharge upon receiving a fair and just dividend of his effects. A 
compromise may also be authorized, when it appears to be just, and for the best interest 
of the estate. 

Recovery of   § 5868. When there is a deficiency of assets in the hands of an executor or 
fraudulent  administrator, and when the decedent, in his life-time, has conveyed any real estate, or  
conveyances  any rights or interests therein, with intent to defraud his creditors, or to avoid any right, 
s. 218, Prob. C. debt or duty of any person, or has so conveyed such estate that by law the deeds or  

conveyances are void as against creditors, the executor or administrator must commence 
and prosecute to final judgment any proper action for the recovery of the same; and may 
recover for the benefit of the creditors all such real estate so fraudulently conveyed; and 
may also, for the benefit of the creditors, sue and recover all goods, chattels, rights or 
credits which have been so conveyed by the decedent in his lifetime, whatever may have 
been the manner of such fraudulent conveyance. 

Creditors may require   § 5869. No executor or administrator is bound to sue for such estate as  
action for recovery. mentioned in the preceding section, for the benefit of the creditors, unless on application  
s. 219, Prob. C. of creditors, who must pay such part of the costs and expenses of the suit, or give such  

security therefor to the executor or administrator, as the judge shall direct. 
Sale of such realty.  § 5870. All real estate so recovered must be sold for the payment of debts, in the  
s. 220, Prob. C. same manner as if the decedent had died seized thereof, upon obtaining an order therefor  

from the probate court; and the proceeds of all goods, chattels, rights and credits so 
recovered must be appropriated in payment of the debts of the decedent, in the sane 
manner as other property in the hand of the executor or administrator. 

CHAPTER 9. 
 
 

OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND 
ADMINISTRATORS IN CERTAIN CASES. 

Section.     Section. 
5871. Representative to make deed under   5877. Effect of conveyance. 

decedent's contract.   5878. Decree gives possession to person en 
5872. Application fur . conveyance-Petition   titled. 

and notice.    5879. Enforcing the decree. 
  

5873. Hearing of the application.   5880. Death of claimant. 
5874. Decree on the hearing.   5881. Surrender of possession ordered by the 
5875. Deed and record thereof.    decree.    
5876. Dismissal and appeal. 

Representative to make 
deed tinder decedent's   §5871. When a person who is bound by contract in writing to convey any real 
contract.  estate, dies before making the conveance, and in all cases when such decedent, if living,  
s. 221, Prob. C. might be- com 
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pelled to make such conveyance, the probate court may make a decree authorizing and 
directing his executor or administrator to convey such real estate to the person entitled 
thereto. 

Petition and notice   § 5872. On the presentation of a verified petition by any person claiming to be  
of application  entitled to such conveyance from an executor or administrator, setting forth the facts  
for conveyances. upon which the claim is predicated, the probate judge must appoint a time and place for  
s. 222, Prob. C. hearing the petition, at a regular term of court, and must order notice thereof to be  

published at least four successive weeks before such hearing, in such newspaper in this 
territory as he may designate. 

Hearing of application   § 5873. At a time and place appointed for the hearing, or at such other time to  
s. 223, Prob. C. which the same may be postponed, upon satisfactory proof, by affidavit or otherwise, of  

the due publication of the notice, the court must proceed to a hearing, and all persons 
interested in the estate may appear and contest such petition, by filing their objections in 
writing, and the court may examine, on oath, the petitioner and all who may be produced 
before him for that purpose. 

Decree on hearing.  § 5874. If, after a full hearing upon the petition and objections, and examination 
s. 224, Prob. C. of the facts and circumstances of the claim, the court is satisfied that the petitioner is  

entitled to a conveyance of the real estate described in the petition, a decree authorizing 
and directing the executor or administrator to execute a conveyance thereof to the 
petitioner must be made, entered on the minutes of the court, and recorded. 

Deed and record thereof. § 5875. The executor or administrator must execute the conveyance according to  
s. 225, Prob. C. the directions of the decree, a certified copy of which must be recorded with the deed in  

the office of the register of deeds of the county where the lands lie, and is prima facie 
evidence of the correctness of the proceedings and of the authority of the executor or 
administrator to make the conveyance. 

Dismissal and appeal.  § 5876. If, upon hearing in the probate court, as hereinbefore provided, the right  
s. 226, Prob. C. of the petitioner to have a specific performance of the contract is found to be doubtful,  

the court must dismiss the petition without prejudice to the rights of the petitioner, who 
may, at any time within six months thereafter,proceed in  the district court to enforce a 
specific performance thereof. 

Effect of such   § 5877. Every conveyance made in pursuance of a decree of the probate court, 
conveyance. as provided in this chapter, shall pass the title to the estate contracted for as fully as if the  
s. 227, Prob. C. contracting party himself was still living and executed the conveyance. 
Decree gives   § 5878. A copy of the decree for a conveyance, made by the probate court, and 
possession to  duly certified and recorded in the office of the register of deeds of the county where the 
person entitled. lands lie, gives the person entitled to the conveyance a right to the possession of the lands 
s. 228, Prob. C contracted for, and to hold the same according to the terms of the conveyance, in like  

manner as if they had been conveyed in pursuance of the decree. 
Enforcing the decree.  5879. The recording of any decree, as provided in the preceding section, shall  
s. 229, Prob.C. not prevent the court making the decree from enforcing the same by other process. 
Death of the claimant   § 5880. If the person entitled to the conveyance die before the commencement  
s. 230, Prob. C. of proceedings therefor under this chapter, or before the completionn of the conveyance,  

any person entitled to succeed to his rights in the contract, or the executor or admin 
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istrator of such decedent may, for the benefit of the person so entitled, commence such 
proceedings, or prosecute any already commenced, and the conveyance must be so made 
as to vest the estate in the persons entitled to it, or in the executor or adlninistrator, for 
their benefit. 

Surrender of possession  § 5881. The decree provided for in this chapter may direct the possession of the 
ordered by the decree. property therein described to be surrendered to the person entitled thereto, upon his  
s. 231, Prob. C. producing the deed, and a certified copy of the decree, when, by the terms of the contract,  

possession is to be surrendered. 
 

CHAPTER 10. 
OF ACCOUNTS RENDERED BY EXECUTORS AND ADMINIS 

TRATORS, AND OF THE PAYMENT OF DEBTS. 
Article.    Section.  Article.    Section 
1. Liability and compensation of   2. Accounting and settlement by 

executors and administra-   executors and administra 
tors………………….  5882-58S8   tors…………… 5889-5907 

3. Payment of debts of the estate.. 5908-5918 
 

ARTICLE 1.-LIABILITIES AND COMPENSATION OF EXECUTORS AND 
ADMINISTRATORS. 

Section. Section. 
5882. Requisites of contract by representa-   5885. Not chargeable with uncollected debts. 

tive.    5886. Allowed expenses and certain fees.  
5883. Representative chargeable with whole   5887. Representative cannot purchase claims. 

estate.    5888. Fees and commissions.  
5884. He shall make neither profit nor lose. 

Requisites of a 
contract by  § 5882. No executor or administrator is chargeable upon any special promise to 
representative. answer damages or to pay the debts of the testator or intestate out of his own estate,  
s. 232, Prob. C. unless the agreement for that purpose, or some memorandum or note thereof, is in writing  

and signed by such executor or administrator, or iiysome other person by him thereunto 
specially authorized. 

Representative   § 5883. Every executor and administrator is chargeable in his account with the 
chargeable with  whole of the estate of the decedent which may come into his possession, at the value of 
whole estate. the appraisement contained in the inventory, except as provided in the following sections,  
s. 233, Prob. C. and with all the interest, profit and income of such estate. 
He shall make   § 5884. He shall not make profit by the increase. nor suffer loss by the decrease 
neither profit  or destruction, without his fault, of any part of the estate. He must account for the excess 
nor loss.  when lie sells any part of the estate for more than the appraisement, and if any part be  
s. 234, Prob. C. sold for less than the appraisement, he is not responsible for the loss, if the sale has been  
Not chargeable with justly made. 
uncollected debts   §5885. No executor or administrator is accountable for any debts due to the. 
s. 235, Prob. C decedent, if it appears that they remain uncollected without his fault. 
Allowed expenses  § 5886. He shall be allowed all necessary expenses in the care, management and  
and certain fees. settlement of the estate, and for his services such fees as are provided in this chapter; but  
s. 236, Prob. C. when the decedent, by his will, makes some other provision for the compensation of his  

executor, that shall be a full compensation for his services, unless by a written 
instrument, filed in the probate court, lie renounces all claim for compensation provided 

Representative cannot by the will. 
purchase claims.  § 5887. No administrator or executor shall purchase any claim against the estate 
s. 237, Prob. C. lie represents; and if he pays any claim 
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for less than its nominal value, he is only entitled to charge in his account the amount he 
actually paid. 

Fees and commissions  § 5888. When no compensation is provided by the will, or the executor  
s. 238, Prob. C. renounces all claim thereto, he must be allowed commissions upon the amount of the  

whole estate accounted for by him, excluding all property not ranked as assets, as follows 
For the first thousand dollars, at the rate of five per cent.; for all above that sum, and not 
exceeding five thousand dollars, at the rate of four per cent.; for all above that sum, at the 
rate of two and one-half per cent.; and the same commission must be allowed 
administrators. In all cases such further allowance may be made as the probate judge may 
deem just and reasonable, for any extraordinary service. The total amount of such 
allowance must not exceed the amount of commissions allowed by this section. 

 
ARTICLE 2.-ACCOUNTING AND SETTLEMENT BY EXECUTORS AND 

ADMINISTRATORS. 
Section.     Section. 
5889. Full statement of accounts must be   5898. Representative 'must furnish vouchers 
rendered.      for claims paid. 
5890. Citations upon failure.   5899. Settlement of items without vouchers.  
5891. Petition by third person for accounting.  5900. Notice of settlement must be given. 
5892. Action upon petition.   5901. Requisites of notice for final settlement. 
5893. Contest of the exhibit.   5902. Exceptions to the account. 
5894. Compulsory attendance of representa-  5903. Heirs may contest all matters in settle 

tive.     ment. 
5895. Full account at end of the year.  5904. Allowance of account.  
5896. Representative must account to his   5905. Proof of notice. 

successor.    5906. Personalty sold, when. 
5897. Revocation of letters.   5907. Investment of funds. 

Full statement of 
accounts must be   § 5889. At the third term of the court after his appointment, and thereafter at 
rendered.  any time when required by the court, either upon its own motion or upon the application  
s. 239, Prob. C. of any person interested in the estate, the executor or administrator must render, for the  

information of the court, an exhibit under oath, showing the amount of money received 
and expended by him, the amount of all claims presented against the estate and the names 
of the claimants, and all other matters necessary to show the condition of its affairs. 

Citation upon failure.  § 5890. If the executor or administrator fail to render an exhibit at the third term 
s. 240, Prob. C. of the court, the judge of the probate court must issue a citation requiring him to appear  

and render it. 
Petition by third   § 5891. Any person interested in the estate may, at any time before the final 
perscn for accounting. settlement of accounts, present his petition to the probate judge, praying that the executor  
s. 241, Prob. C. or administrator be required to appear and render such exhibit, setting forth the facts  

showing that it is necessary and proper that such an exhibit should be made. 
Action upon petition.  § 5892. If the judge be satisfied, either from the oath of the applicant or from  
s. 242, Prob. C. any other testimony offered, that the facts alleged are true, and considers the showing of  

the applicant sufficient, lie must issue a citation to the executor or administrator, 
requiring him to appear at some day named in the citation, which must be during a term 
of the court, and render an exhibit as prayed for. 

Contest of the exhibit.  § 5893. When an exhibit is rendered by an executor or administrator, any person  
s. 243, Prob. C. interested may appear and, by objections in writing, contest any account or statement  

therein contained. The court may examine the executor or administrator, and if he has 
been guilty of neglect, or has wasted, embezzled, or mismanaged the estate, his letters 
must be revoked. 
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Compulsory attendance  § 5894. If any executor or administrator neglects or re. fuses to appear and  
of representative. render an exhibit, after having been duly cited, an attachment may be issued against him  
s. 244, Prob. C. and such ex hibit enforced, or his letters may be revoked, in the discretion of the court. 
Full account rendered   § 5895. Every executor or administrator must render a full account and a report 
at end of one year. of his administration at the expiration of one year from the time of his appointment. If he  
s. 245, Prob. C. fail to present his account, the court must compel the rendering of the account by  

attachment, and any person interested in the estate may ap• ply for and obtain an 
attachment, but no attachment must issue unless a citation has been first issued, served 
and returned, requiring the executor or administrator to appear and show cause why an 
attachment should not issue. Every account rendered must exhibit not only the debts 
which have been paid, but also a statement of all the debts which have been duly 
presented and allowed during the period embraced in the account. 

Representative must   § 5896. When the authority of an executor or administra tor ceases or is revoked 
account to his  for any reason, he may be cited to account before the probate court at the instance of the 
successor.  person succeeding to the administration of the same estate, in like manner as he might  
s. 246, Prob. C have been cited by any person interested in the estate during the time he was executor or  

administrator. 
Revocation of letter,  5897. If the executor or administrator resides out of the county, or absconds, or 
s. 247, Prob. C. conceals himself, so that the citation cannot be personally served, and neglects to render  

an account within thirty days after the time prescribed in this article, or it he neglects to 
render an account within thirty days after being committed where the attachment has 
been executed his letter: must be revoked. 

Representative must  5898. In rendering his account, the executor or administrator must produce and 
turnish vouchers  file vouchers for all charges, debts, claims, and expenses which lie has paid, which must 
for claims paid. remain iii the court; and he may be examined on oath touching such pay. ments, and also  
s. 248, Prob. C, touching any property and effects of the deced. ent, and the disposition thereof. When  

any voucher is required for other purposes, it may be withdrawn on leaving a certified 
copy on file; if a voucher is lost, or for other good reason cannot be produced on the 
settlement, the payment may be proved by the oath of any competent witness. 

Settlement of items   5899. On the settlement of his account he may be allowed any item of  
without vouchers. expenditure, not exceeding fifteen dollars, for which no voucher is produced, if such item  
s. 249, Prob. C. be supported by his own uncontradicted oath reduced to writing and certified by the  

judge, positive to the fact of payment, specifying when, where, and to whom it was made; 
but such allowances in the whole must not exceed three hundred dollars against any one 
estate, nor over ten percent. of the inventory-appraised value of any estate under three 
thousand dollars. 

Notice of settlement   § 5900. When any account is rendered for settlement the court or judge must 
must be given. appoint a day for the settlement thereof; the judge must thereupon give notice thereof, by  
s. 250, Prob. C. causing notices tc be posted in at least three public places in the county, setting forth the  

name of the estate, the executor or administrator, and the day appointed for the settlement 
of the account, which must be on some day of a term of the court. The court or judge may 
order such further notice to be given as may be proper. 
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Requisites of notice   § 5901. If the account mentioned in the preceding section be for a final  
for final settlement. settlement, and the estate be ready for distribution, the notice of the settlement must state  
s. 251. Prob. C. these facts, and must be served, published or waived in the same manner as provided for  

sales of real property and interests therein; and on confimation of the final account 
distribution and partition of the estate to all entitled thereto may be immediately had 
without further notice or proceedings. If, from any cause, the hearing of the account, or 
the partition and distribution be postponed, the order postponing the same to a day certain 
is notice to all persons interested therein. 

Exceptions to the account. § 5902. On the day appointed, or any subsequent day to which the hearing may  
s. 252, Prob. C. be postponed by the court, any person interested in the estate may appear and file his  

exceptions in writing to the account, and contest the same. 
Heirs may contest   § 5903. All matters, including allowed claims not passed upon on the settlement 
all matters on  of any former account, or on rendering an exhibit, or on making a decree of sale, may be 
settlement.  contested by the heirs for cause shown. The hearing and allegations of the respective  
s. 253, Prob. C. parties maybe postponed from time to time, when necessary, and the court may appoint  

one or more referees to examine the accounts and make report thereon, subject to 
confirmation; and may allow a reasonable compensation to the referees, to be paid out of 
the estate of the decedent. 

Allowance of account. § 5904. The settlement of the account and the allowance thereof by the court, or 
s. 254, Prob. C.  upon appeal, is conclusive against all per sons in any way interested in the estate, saving, 

however, to all person laboring under any legal disability, their right to move for cause to 
reopen and examine the account, or to proceed by action against the executor or 
administrator, either individually or upon his bond, at any time before final distribution; 
and in any action brought by any such person, the allowance and settlement of such 
account is prima facie evidence of its correctness. 

Proof of notice.  § 5905. The account must not be allowed by the court until it is first proved that 
s. 255, Prob, C. notice has been given as required by this chapter, and the decree must show that such  

proof was made to the satisfaction of the court, and is conclusive evidence of the fact. 
Personalty sold, when. §5906. Whenever it appears to the court on any hearing of an application for the 
s. 256, Prob. C. sale of real property, that it would be for the interest of the estate that personal property  

of the estate, or some part of such property, should be first sold, the court may decree the 
sale of such personal property, or any part of it, and the sale thereof shall be conducted in 
the same manner as if the application had been made for the sale of such personal 
property in the first instance. 

Investment of funds  § 5907. Pending the settlement of any estate on the petition of any party  
s. 257. Prob. C. interested therein, the probate court may order any moneys in the hands of the executor or  

administrators to be invested for the benefit of the estate, in securities of the United 
States. Such order can only be made after publication of notice of the petition in some 
newspaper to be designated by  the judge. 
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ARTICLE 3.-THE PAYMENT OF DEBTS OF THE ESTATE.  
Section    Section. 
5908. Order of payment of debts.  5915. Liability on failure to notice filing of 
5909. Limit as to mortgage.   claims. 
5910. Equal creditors within classes. 5916. Extension of time for final settle 
5911. Certain expenses, when paid.  ment. 
5912. Order for payment of debts. 5917. Final account and settlement. 
5913. Advance payment.  5918. Provisions applying to final settle 
5914. Representative is personally liable.  ment. 

Order of payment of debts. 
s. 258, Prob. C.  § 5908. The debts of the estate must be paid in the following order: 

1. Funeral expenses. 
2. The expenses of the last sickness. 
3. Debts having preference by the laws of the United States.  
4. Judgments rendered against the decedent in his life-time, and mortgages in the 

order of their date. 
5. All other demands against the estate. 

Limit as to mortgage. 
s. 259, Prob. C.  § 5909. The preference given in the preceding section to a mortgage only  

extends to the proceeds of the property mortgaged. If the proceeds of such property be 
insufficient to pay the mortgage, the part remaining unsatisfied must be classed with 
other demands against the estate. 

Equal creditors   § 5910. If the estate be insufficient to pay all the debts of any one class, each 
within classes. creditor must be paid a dividend in proportion to his claim; and no creditor of any class  
s. 260, Prob. C. shall receive any payment until all those of the preceding class are fully paid. 
When certain expenses  § 5911. The executor or administrator, as soon as he has sufficient funds in his 
paid.  hands, must pay the funeral expenses, and the expenses of the last sickness, and the  
s. 261, Prob. C. allowance made to the family of the decedent. He may retain in his hands the necessary  

expenses of administration, but he is not obliged to pay any other debt or any legacy 
until, as prescribed in this article, the payment has been ordered by the court. 

Order for the   § 5912. Upon the settlement of the accounts of the executor or administrator, at 
payment of debts. the end of the year, as required in this chapter, the court must make an order for the  
s. 262, Prob. C. payment of the debts, as the circumstances of the estate require. If there be not sufficient  

funds in the hands of the executor or administrator, the court must specify in the decree 
the sum to be paid to each creditor. If the whole assets of the estate be exhausted by such 
payment or distribution, such account must be considered as a final account, and the 
executor or administrator is entitled to his discharge on producing and filing the 
necessary vouchers and proofs, showing that such payments have been made, and that he 
has fully complied with the decree of the court. 

Advance pay ments.  § 5913. If there is any claim not due, or any contingent or disputed claim against 
s. 263, Prob. C. the estate, the amount thereof, or such part of the same as the holder would be entitled to  

if the claim were due, established or absolute, must be paid into the court, and there 
remain, to be paid over to the party when he becomes entitled thereto; or, if he fails to 
establish his claim, to be paid over or distributed as the circumstances of the estate 
require. If any creditor whose claim has been allowed, but is not yet due, appears and 
assents to a deduction therefrom of the legal interest for the time the claim has yet to run, 

Representative he is entitled to be paid accordingly. The payments provided for in this section are not to 
is personally liable  be made when the estate is insolvent, unless a pro rata distribution is ordered. 

for debts ordered paid. §5914. When a decree is made by the probate court for the payment of creditors, 
s. 264, Prob. C. the executor or administrator is personally  
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liable to each creditor for his allowed claim, or the dividend thereon, and execution may 
be issued on such decrees, as upon judgment in the district court, in favor of each 
creditor, and the same proceeding may be had under such execution as if it had been 
issued from the district court. The executor or administrator is liable therefor, on his 
bond, to each creditor. 

Liability on failure   § 5915. When the accounts of the administrator or executor have been settled,  
to notice filing  and an order made for the payment of debts and distribution of the estate, no creditor  
of claims.  whose claim was not included in the order for payment, has any right to call upon the  
s. 265, Prob. C. creditors who have been paid, or upon the heirs, devisees, or legatees, to contribute to the  

payment of his claim; but if the executor or administrator has failed to give the notice to 
creditors as required in the first and second sections of chapter 6, such creditor may 
recover on the bond of the executor or administrator the amount of his claim, or such part 
thereof as he would have been entitled to had it been allowed. This section shall not apply 
to any creditor whose claim was not due ten months before the day of settlement, or 
whose claim was contingent and did not become absolute ten months before such day. 

Extension of time   § 5915. If the whole of the debts have been paid by the first distribution, the  
for final settlement. court must direct the payment of legacies and the distribution of the estate among the  
s. 266, Prob. C. heirs, legatees, or other persons entitled as provided in the next chapter; but if there be  

debts remaining unpaid, or, if, for other reasons, the estate be not in a proper condition to 
be closed, the court must give such extension of time as may be reasonable for a final set-
tlement of the estate. 

Final account   §5917. At the time designated in the last section, or sooner, if within that time 
and settlement. all the property of the estate has been sold, or there are sufficient funds in his hands for  
s. 267, Prob. C. the payment of all debts due by the estate, and the estate be in a proper condition to be  

closed, the executor or administrator must render a final account, and pray a settlement of 
his administration. 

Provisions applying  § 5918. If lie neglect to render his account, the same proceedings may be had as 
to final settlement. prescribed in this chapter in regard to the first account to be rendered by him; and all the  
s. 268, Prob. C. provisions of this chapter relative to the last mentioned account, and the notice and  

settlement thereof, apply to his account presented for final settlement. 
 

CHAPTER 11. 
OF THE PARTITION, DISTRIBUTION, AND FINAL SETTLEMENT 

OF ESTATES. 
Article.   Section.   Article.      Section. 
1 Partial distribution prior to   3. Distribution and partition.......   5929-5940 

final settlement………5919-5923  4. Agents for absent parties 
2. Distribution and final settle-    Discharge of executor or ad 

Ment…………………5924-5928   ministrator…………    5941-5948 
 

ARTICLE 1.-PARTIAL DISTRIBUTION PRIOR TO FINAL SETTLE 
MENT. 

Section.     Section. 
5919. Petition for legacy or share.  5922. Petition allowed, when. 
5920. Notice of application to representative.  5923. Assessment against legatee or devisee.  
5921. Who may resist petition. 

 
Petition for legacy   §5919. At anytime after the lapse of four months from the issuing of letters  
or share.  testamentary or of administration, any heir, devisee or legatee may present his petition to  
s. 269, Prob. C. the court for the legacy or share of the estate to which he is entitled, to be given 
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to him upon his giving bond, with security, for the payment o his proportion of the debts 
of the estate. 

Notice of application   § 5920. Notice of the application must be given to th executor or administrator, 
to representative personally, and to all persons inter ested in the estate, in the same manner that notice is  
s. 270, Prob. C.  required to be given of the settlement of the account of an executor o administrator. 
Who may resist petition. § 5921. The executor or administrator, or any person inter ested in the estate,  
s. 271, Prob. C.  may appear at the time named and resist th application, or any other heir, devisee or 

legatee may make similar application for himself. 
Petition allowed,   § 5922. If at the hearing it appears that the estate is bu little indebted, and that 
whom.  the share of the party applying may b allowed to him without loss to the creditors of the  
s. 272, Prob. C. estate, the court trust make an order in conformity with the prayer of th applicant, 

requiring: 
1. Each heir, legatee or devisee obtaining such order, befor receiving his share or 

any portion thereof, to execute and delive to the executor or administrator a bond, in such 
sum as shall b designated by the probate judge, with sureties to be approved b the judge, 
payable to the executor or administrator, and condi tioned for the payment, whenever 
required, of his proportion o the debts due from the estate, not exceeding the value or 
amour of the legacy or portion of the estate to which he is entitled. 

2. The executor or administrator to deliver to the heir, lega tee or devisee the 
whole portion of the estate to which he ma be entitled, or only a part thereof, designating 
it. If, in the execution of the order, a partition is necessary be tween two or more of the 
parties interested, it must be made ir the manner hereinafter prescribed. The costs of these 
proceed ings to be paid by the applicant, or if there be more than one, t be apportioned 
equally amongst them. 

Assessment  § 5923. When any bond has been executed and delivered under the provisions of 
against legatee  the preceding section, and it is necessary for the settlement of the estate to require the  
or devisee.  payment of any part of the money thereby secured, the executor or administrator must  
s. 273, Prob. C. petition the court for an-order requiring the payment, an have a citation issued and served  

on the party bound, requiring him to appear and show cause why the order should not be 
made At the hearing, the court, if satisfied of the necessity of such pay ment, must make 
an order accordingly, designating the amour and giving a time within which it must be 
paid. If the mons be not paid within the time allowed, an action may be maintained by the 
executor or administrator on the bond. 

 
ARTICLE 2.-DISTRIBUTION AND FINAL SETTLEMENT. 

Section.     Section 
5924. Court distributes the estate-Deceased   5926. Delivery to executor of foreign will. heir.  
5925. Decree of distribution must show what 5927. Petition and notice for decree. 

Court distributes       5928. Taxes paid before decree. 
the estate-   §5924. Upon the final settlement of the accounts of the exe tutor or  
Deceased heir. administrator, or at any subsequent time, upon the application of the executor or  
s. 274, Prob. C. administrator, or of any heir, legatee or devisee, the court must proceed to distribute the  

residue of the estate in the hands of the executor or administrator, i any, among the 
persons who by law are entitled thereto; and if the decedent has left a surviving child, and 
the issue of other children, and any of them, before the close of administration, 
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have died while under age and not having been married, no administration on such 
deceased child's estate is necessary, but all the estate which such deceased child was 
entitled to by inheritance, must, without administration, be distributed to the other heirs at 
law. A statement of any receipts and disbursements of the executor or administrator, 
since the rendition of his final accounts, must be reported and filed at the time of inaking 
such distribution, and a settlement thereof, together with an estimate of the expenses of 
closing the estate, must be made by the court and included in the order or decree; or the 
court or judge may order notice of the settlement of such supplementary account, and 
refer the same as in other cases of the settlement of accounts. 

Decree of distribution   § 5925. In the order or decree, the court must name the persons and the  
must show, what. proportions or parts to which each shall be entitled, and such persons may demand, sue  
s. 275, Prob. C. for and recover their respective shares from the executor or administrator, or any person 

having the same in possession. Such order or decree is conclusive as to the rights of heirs, 
legatees or devisees, subject only to be reversed, set aside, or modified on appeal. 

Delivery to executor   § 5926. Upon application for distribution, after final settlement of the accounts 
of foreign will. of administration, if the decedent was a non-resident of this territory, leaving a will which  
s. 276, Prob. C. has been duly proved or allowed in the state, territory or district of his residence, and an  

authenticated copy thereof has been admitted to probate in this territory, and it is 
necessary, in order that the estate or any part thereof may be distributed according to the 
will, that the estate in this territory should be delivered to the executor or administrator in 
the state or place of his residence, the court may order such delivery to be made, and, if 
necessary, order a sale of the real estate, and a like delivery of the proceeds. The delivery, 
in accordance with the order of the court, is a full discharge of the executor or 
administrator with the will annexed in this territory, in relation to all property embraced 
in such order, which, unless reversed on appeal, binds and concludes all parties in 
interest. Sales of real estate ordered by virtue of this section must be made in the same 
manner as other sales of real estate of decedents by order of the probate court. 

Petition and notice   § 5927. The order or decree may be made on the petition of the executor or  
for decree,  administrator, or of any person interested in the estate. Notice of the application must be  
s. 277. Prob. C. given by posting or publication, as the court may direct, and for such time as may be  

ordered. If partition be applied for, as provided in this chapter, the decree of distribution 
shall not divest the court of jurisdiction to order partition, unless the estate is finally 
closed. 

Taxes paid before   § 5928. Before any decree of distribution of an estate is made, the probate court 
decree.  must be satisfied, by the oath of the executor or administrator, or otherwise, that all  
s. 278, Prob. C. territorial, county, school and municipal taxes, legally levied upon personal property of  

the estate, have been fully paid. 
 

ARTICLE 3.-DISTRIBuTION AND PARTITION. 
Section.     Section. 
5929. Partition of estate by three commis-   5935. Whole to one person-Others paid. 

sioners.    5936. Sale of whole estate. 
5930. Petition for partition.   5937. Notice to all persons before partition.  
5931. When real estate is in different counties.  5938. Report by the commissioners.  
5932. When part has been conveyed by heirs.  5939. Residue of estate assigned. 
5933. Shares set apart.   5940. Advancements to heirs-Final decree 
5934. Joint shares set out, when-Difference   binding on all. 

paid. 
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Partition of estate by  § 5929. When the estate, real or personal, assigned by the decree of distribution to two or 
three commissioners. more heirs, devisees or legatees, is in common and undivided, and the respective shares are not  
s. 279, Prob. C. separated and distinguished., partition or distribution may be made by three disinterested persons,  

to be appointed commissioners for that purpose by the probate court or judge, who must be duly 
sworn to the faithful discharge of their duties. A certified copy of the order of their appointment, 
and of the order or decree assigning and distributing the estate, must be issued to them as their 
warrant, and their oath must be indorsed thereon. Upon consent of the parties, or when the court 
deems it proper and just it is sufficient to appoint one commissioner only, who has the same 
authority, and is governed by the same rules as if three were appointed. 

Petition for partition   § 5930. Such partition may be ordered and had in the probate court, on the petition of any  
and notice.  person interested. But before commissioners are appointed, or partition ordered by the probate  
s. 280, Prob. C. court as directed in this subdivision, notice thereof must be given to all persons interested, who  

reside in this territory, or their guardians, and to the agents, attorneys, or guardians, if any in this 
territory, of such as reside out of the territory, either personally or by public notice, as the probate 
court may direct. The petition may be filed, attorneys, guardians and agents appointed and notice 
given, at any time before the order or decree of distribution, but the commissioners must not be 
appointed until the order or decree is made distributing the estate. 

When real estate is   § 5931. If the real estate is in different counties, the probate court may, if deemed proper, 
situated in different  appoint commissioners for all, or different commissioners for each county. The whole estate, 
counties,  whether in one or more counties, shall be divided among the heirs, devisees, or legatees as if it 
 s. 281, Prob. C. were all in one county, and the commissioners must, unless otherwise directed by the probate court,  

make division of such real estate, wherever situated within this territory. 
When part has been   § 5932. Partition or distribution of the real estate may be made as provided in this 
conveyed by heir. chapter, although some of the original heirs, legatees, or devisees may have conveyed their shares  
s. 382, Prob. C. to other persons, and such shares must be assigned to the person holding the same, in the same  

manner as they otherwise would have been to such heirs, legatees, or devisees. 
Shares set apart, how.  § 5933. When both distribution and partition are made, the several shares in the real and  
s. 283, Prob. C. personal estate must be set out to each individual in proportion to his right, by metes and bounds, or  

description, so that the same can be easily distinguished, unless two or more of the parties 
interested consent to have their shares set out so as to be held by them in common and undivided. 

Joint shares set out   § 5934. When the real estate cannot be divided without prejudice or inconvenience to the 
when difference  owners, the probate court may assign the whole to one or more of the parties entitled to shares  
to be paid.  therein, who will accept it, always preferring the males to the females, and among children  
s.284, Prob. C. preferring the elder to the younger. The parties accepting the whole must pay to the other parties  

interested their just proportion of the true value thereof, or secure the same to their satisfaction; or, 
in case of the minority of such party. then to the satisfaction of his guardian, and the true value of 
the estate must be ascertained and reported by the commissioners. When the commissioners 
appointed to make par 
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tition are of the opinion that the real estate cannot be divided without prejudice or 
inconvenience to the owners, they must so report to court, and recommend that the whole 
be assigned as herein provided, and must find and report the true value of such real estate. 
On filing the report of the commissioners, and on making or securing the payment as 
before provided, the court, if it appears just and proper, must confirm the report and 
thereupon the assignment is complete, and the title to the whole of such real estate vests 
in the person to whom the same is so assigned. 

whole to one person   § 5935. When any tract of land or tenement is of greater value than any one's 
Others to be paid. share in the estate to be divided, and cannot be divided without injury to the same, it may  
s. 285, Prob. C. be set off by the commissioners appointed to make partition to any of the parties who will  

accept it, giving preference as prescribed in the preceding section. The party accepting 
must pay or secure to the others such sums as the commissioners shall award to make the 
partition equal, and the commissioners must make their award accordingly; but such 
partition must not be established by the court until the sums awarded are paid to the 
parties entitled to the same, or secured to their satisfaction. 

Sale of whole estate.  § 5936. When it appears to the court, from the commissioners' report, that it  
s. 286, Prob. C. cannot be otherwise fairly divided, and should be sold, the court may order the sale of the  

whole or any part of the estate, real or personal, by the executor or administrator, or by a 
commission appointed for that purpose, and the proceeds distributed. The sale must be 
conducted, reported and confirmed in the same manner and under the same requirements 
as provided in article 3, chapter 7 of this code. 

Notice to all persons   § 5937. Before any partition is made, or any estate divided, as provided in this 
before partition. chapter, notice must be given to all persons interested in the partition, their guardians,  
s. 287. Prob. C. agents or attorneys, by the commissioners, of the time and place when and where they  

shall proceed to make partition. The commissioners may take testimony, order surveys, 
and take such other steps as may be necessary to enable them to form a judgment upon 
the matters before them. 

Report be the  § 5938. The commissioners must report their proceedings, and the partition  
commissioners. agreed upon by them, to the probate court, in writing, and the court may, for sufficient  
s 288, Prob. C. reasons, set aside the report and commit the same to the same commissioners, or appoint  

others; and when such report is finally confirmed, a certified copy of the judgment or 
decree of partition made thereon, attested by the judge, under the seal of the court, must 
be recorded in the office of the register of deeds of the county where the lands lie. 

Residue of estate   § 5939. When the probate court makes a judgment or decree assigning the 
assigned.  residue of any estate to one or more persons entitled to the same, it is not necessary to  
s. 289. Prob. C. appoint commissioners to make partition or distribution thereof, unless the parties to  

whom the assi-nment is decreed, or some of them, request that such partition to made. 
Advancements to heirs  § 5940. All questions as to advancements made, or alleged to have been made, 
Final decree binding by the decedent to his heirs, may be heard and determined by the probate court, and must 
on all.  be specified in the decree assigning and distributing the estate; and the final judgment or  
s. 90, Prob. C. decree of the probate court, or in case of an appeal, 
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of the district court or supreme court, is binding on all parties nterested in the estate. 
 

ARTICLE 4.-AGENTS FOR ABSENT PARTIES-DISCHARGE OF ExECUTOR OR 
ADmIINIsTRATOR. 

Section.     Section. 
5941. Agent to take possession for non-   5945. Liability of agent on bond. 

resident.    5946. Claimant for property. 
5942. flood given by agent.   5947. Decree discharging representative.  
5943. Salo of property when unclaimed for   5948. Property discovered after final settle 

a year.     ment. 
5944. Ageut to render account. 

Agent to take 
possession of   § 5941. When any estate is assigned or distributed by a judgment or decree of 
property for  the probate court, to any person residing out of and having no agent in this territory, and 
nonresident. it is necessary that some person should be authorized to take possession and charge of the  
s. 291, Prob. C. same for the benefit of such absent person, the court may appoint an agent for that  

purpose, and authorize him to take charge of such estate as well as to act for such absent 
person in the distribution. 

Bond given by agent   § 5942. The agent must first give a bond to the probate judge, to be approved by 
s. 292, Prob. C. him, conditioned that he shall faithfully manage and account for the estate. The court  

appointing such agent may allow a reasonable sum out of the profits of the estate for his 
services and expenses. 

Sale of property when   § 5943. When personal property remains in the hands of the agent unclaimed 
unclaimed for a year. for a year, and it appears to the court that it is for the benefit of those interested, it shall  
s. 293, Prob. C. be sold under the order of the court, and the proceeds, after deducting the expenses of the  

sale allowed by the court, must be paid into the territorial treasury. When the payment is 
made, the agent must take from the treasury duplicate receipts, one of which he must file 
in the office of the territorial auditor, and the other in the probate court. 

Agent to render account. § 5944. The agent must render to the probate court appointing him, annually, an  
s. 294, Prob. C. account, showing: 

1. The value and character of the property received by him, what portion thereof 
is still on hand, what sold, and for what.  

2. The income derived therefrom. 
3. The taxes and assessments imposed thereon, for what, and whether paid or 

unpaid. 
4. Expenses incurred in the care, protection and management thereof, and 

whether paid or unpaid. 
When filed, the probate court may examine witnesses and take proofs in regard to the 
account; and if satisfied from such accounts and proofs that it will be for the benefit and 
advantage of the persons interested therein, the court may, by order, direct a sale to be 
made of the whole or such parts of the real or personal property as shall appear to be 
proper, and the purchase money to be deposited in the territorial treasury, to be receipted 
for and the receipts filed as in like cases before provided. 

Liability of agent on bond. § 5945. The agent is liable on his bond for the care and preservation of the estate  
s. 295, Prob C. while in his hands, and for the payment of the proceeds of the sale, as required in the  

preceding sections, and may be sued thereon by any person interested. 
Claimant for property  § 5946. When any person appears and claims the money paid into the treasury,  
s. 296, Prob. C. the probate court making the distribution must inquire into such claim, and, being first  

satisfied of his right thereto, must grant him a certificate to that effect, under its seal; and 
upon the presentation of the certificate to him, the 
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territorial auditor must draw a warrant on the treasurer for the amount. 
Decree discharging   §5947. When the estate has been fully administered, and it is shown by the 
representative. executor or administrator, by the production of satisfactory vouchers, that he has paid all  
s. 297, Prob. C. sums of money due from him, and delivered up under the order of the court, all the  

property of the estate to the parties entitled, and performed all the acts lawfully required 
of him, the court must make a judgment or decree discharging him from all liability to be 
incurred thereafter. 

Property discovered   § 5948. The final settlement of an estate, as hereinbefore provided, shall not  
after dual settlement. prevent a subsequent issue of letters testamentary or of administration, or of  
s. 298, Prob. C. administration with the will annexed, if other property of the estate be discovered, or if it  

become necessary or proper for any cause that letters should be again issued. 
 

CHAPTER 12. 
OF ORDERS, DECREES, PROCESS, MINUTES, RECORDS, TRIALS,  

AND APPEALS. 
 

Article.    Section. Article.   Section. 
1. Orders, decrees, process, min.   2. Appeals and appeal bonds....  5962-5982  

utes, records and trials....  5949-5961 
 

ARTICLE 1.-ORDERS, DECREES, PROCESS, MINUTES, RECORDS, 
AND TRIALS. 

Section.      Section. 
5949. Requisites of orders and decrees.  5956. Description of real property. 
5950. Puulications made, how.   5957. Trials and findiugs -Judgments and 
5951. Recorded decree is notice to all parties.  executious. 
5952. Citations must contain, what.  5958. Attorney appointed by the court. 
5953. Service of citation.   5959. Decree recorded in register's office. 
5954. Personal notice, how given.  5960. Revocation for contumacy. 
5955. Time of service of citation.   5961. Service upon guardian. 

Orders and decrees, 
requisites of.  § 5949. Orders and decrees made by the probate court, or the judge thereof, need 
s. 299, Prob. C not recite the existence of facts, or the performance of acts upon which the jurisdiction of  

the court or judge may depend, but it shall only be necessary that they contain the matters 
ordered or adjudged, except as otherwise provided in this title. -All orders and decrees of 
the court or judge must be entered at length in the minute book of the court, and upon the 
close of each regular or special term the judge must sign the same. 

PublicationsHow made. § 5950. When any publication is ordered. such publication must be made daily  
s. 300, Prob. C. or otherwise, as often during the prescribed period as the paper is regularly issued, unless  

otherwise provided in this title. The court or judge may, however, order a less number of 
publications during the period. 

Recorded decree is   § 5951. When it is provided in this title that any order or decree of a probate 
notice to all persons. court or judge, or a copy thereof, must be recorded in the office of the county register of  
s. 301, Prob. C. deeds, from the time of filing the same for record, notice is imparted to all persons of the  

contents thereof. 
Citations must   § 5952. Citations must be directed to the person to be cited, signed by the judge, 
contain what. and issued under the seal of the court, and must contain: 
s. 302, Prob. C.  1. The title of the proceeding. 

2. A brief statement of the nature of the proceeding. 
3. A direction that the person cited appear at a time and place specified. 
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Service of citation.  § 5953. The citation must be served in the same manner as a summons in a civil 
s. 303, Prob. C. action. 
Personal notice,   § 5954. When a personal notice is required, and no mode giving it is prescribed 
how given  in this title, it must be given by citation. 
s. 304, Prob. C.   § 5955. When no other time is specially prescribed in this title, citations must be 
Time of service of  served at least five days before the return day thereof. 
citation.   5956. When a complete description of the real property of an estate sought to be  
s. 305, Prob. C. sold has been given and published in a newspaper, as required in the order to show cause  
Description of real  why the sale should not be made, such description need not be published in any  
property.  subsequent notice of sale, or notice of a petition for the confirmation thereof. It is  
s. 306, Prob. C. sufficient to refer to the description contained in the publication of the first notice, as  

being proved and on file in the court. 
Trials and ftndings   § 5957. All issues of facts joined in the probate court must be tried by said court, 
-Judgments and  and in all such proceedings the party affirming is plaintiff, and the one denying or  
executions. avoiding is defendant. After the hearing, the court shall give, in writing, the findings of  
s. 307, Prob. C. fact and conclusions of law. Judgments thereon, as well as for costs, may be entered and  

enforced by execution or otherwise, by the probate court, as in civil actions. If the issties 
are not sufficiently made up by the written pleadings on file, the court, on due notice to 
the opposite party, must settle and frame the issues to be tried, and upon which the court 
may render judgment. 

Attorney appointed   § 5958. At or before the hearing of petitions and contests for the probate of  
by the court. wills; for letters testamentary or of administration; for sales of real estate and  
s. 308, Prob. C. confirmations thereof; settlements, petitions and distributions of estates; and all other pro-

ceedings where all the parties interested in the estate are required to be notified thereof, 
the court may, in its discretion, appoint some competent attorney at law to represent in all 
such proceedings the devisees, legatees, heirs, or creditors of the decedent, who are 
minors and have no general guardian in the county, or who are non-residents of the 
territory, and those interested, who, though they are neither such minors or nonresidents, 
are unrepresented. The order must specify the names of the parties for whom the attorney 
is appointed, who is thereby authorized to represent such parties in all such proceedings 
had subsequent to his appointment. The attorney may receive a fee to be fixed by the 
court for his services, which must be paid out of the funds of the estate as necessary 
expenses of administration, and upon distribution may be charged to the party repre-
sented by the attorney. If, for any cause it becomes necessary, the probate court may 
substitute another attorney for the one first appointed, in which case the fee must be 
proportionately divided. The non-appointment of an attorney will not affect the validity 
of any of the proceedings. 

Decree recorded in   5959. When a judgment or decree is made, setting apart an defining the  
registers' office. homestead, confirming a sale, making distribu tion of real property, or determining any  
s.:309, Prob. C. other matter affecting the title to real property, a certified copy of the same must be  

recorded in the office of the register of deeds of the county in which the real property is 
situated. 

Revocation for   § 5960. Whenever an executor, administrator. or guardian is committed for  
continuancy. contempt, in disobeying any lawful order of th probate court or the judge thereof, and has  
s. 310, Prob. C. remained in custody 
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for thirty days without obeying such order or purging himself otherwise of the contempt, 
the probate court may, by order reciting the facts, and without further showing or notice, 
revoke his letters and appoint some other person, entitled thereto, executor, administrator 
or guardian in his stead. 

Service upon guardian. 5961. Whenever an infant, insane or incompetent person, - has a guardian of his  
s. 311, Prob. C. estate residing in this territory, personal service upon the guardian of an „v process,  

notice, or order of the probate court concerning the estate of a deceased person, in which 
the ward is interested, is equivalent to service upon the ward; and it is the duty of the 
guardian to attend to the interests of the ward in the matter. Such guardian may also 
appear for his ward, and waive any process, notice, or order to show cause which an adult 
or a person of sound mind might do. 

 
ARTICLE 2.-OF APPEALS AND APPEAL BONDS. 

Section.     Section. 
5962. Appeals may be taken from what decis-  5973. Appeal does not stay proceedings. 

ions.    5974. Transcript to go to district court. 
5963. Who may appeal.   5975. Powers of appellate court. 
5964. Same, in special proceedings.  5976. Question of fact tried do novo. 
5965. Period in which appeal may be taken.  5977. Neglect of probate record -Penalty. 
5966. Appeal taken, how.   5978. Dismissal of appeal-Effect. 
5967. Appeal bond, requisites.   5979. Costs, payable how. 
5968. Stay of execution, when.   5980. Enforcement of decree by probate court. 
5969. Stay of commitment.   5981. Official bonds good in appeal. 
5970. Justification of sureties.   5982. Reversal for error does not affect lawful 
5971. Form of appeal bond and action thereon.  acts.  
5972. Letters of administration in spite of 

appeal. 
Decisions from which 
appeals may be made.  § 5962. An appeal may be taken to the district court from a judgment, decree or 
s. 312, Prob. C. order of the probate court: 

1. Granting, or refusing, or revoking letters testamentary or of administration, or 
of guardianship. 

2. Admitting, or refusing to admit, a will to probate. 
3. Against or in favor of the validity of a will or revoking the probate thereof. 
4. Against or in favor of setting apart property, or making an allowance for a 

widow or child. 
5. Against or in favor of directing the petition, sale or conveyance of real 

property. 
6. Settling an account of an executor, or administrator or guardian. 
7. Refusing, allowing or directing the distribution or partition of an estate, or any 

part thereof, or the payment of a debt, claim, legacy or distributive share; or, 
8. From any other judgment, decree or order of the probate court, or of the judge 

thereof affecting a substantial right. 
Who may appeal.  § 5963. Any party aggrieved may appeal as aforesaid, except where the decree  
s. 313, Prub. C. or order of which lie complains, was rendered or made upon his default. 
Same as to parties   § 5964. A person interested in the estate or fund affected by the decree or order, 
not in special  who was not a party to the special proceeding ceeding in which it was made, but who was 
proceeding. entitled by law to be heard therein, upon his application, or who has acquired, since the  
s. 314, Prob. C. decree or order was made, a right or interest which would have entitled him to be heard,  

if it had been previously acquired, may also appeal as prescribed in this article. The facts 
which entitle such a person to appeal, must be shown by an affidavit which must be filed 

Period in which  with the notice of appeal. 
appeal must be taken.  § 5965. An appeal by a party, or by a person interested who was present at the  
s. 315, Prob. C. hearing, must be taken within ten days, 
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and an appeal by a person interested, who was not a party and not present at the hearing, 
within thirty clays from the date of the judgment, decree, or order appealed from. 

Appeal taken, how.  § 5966. The appeal must be made: 
s. 316, Prob. C.  1. By filing a written notice thereof with the judge of the probate court, stating 

the judgment, decree. or order appealed from, or sonic specific part thereof, and whether 
the appeal is on a question of law, or of fact, or of both, and, if of law alone, the 
particular grounds upon which the party intends to rely oil his appeal; and, 

2. By executing and filing within the time limited in the preceding section, such 
bond as is required in the following sections. It shall not be necessary to notify or 
summon the appellee or respondent to appear in the district court, but such respondent 
shall be taken and held to have notice of such appeal in the sane manner as lie had notice 

Appeal bond,  of the pendency of the proceedings in the probate court. 
requisites of.  § 5967. The appeal bond shall be in such sum as the judge of the probate court  
s. 317, Prob. C. shall require and deem sufficient, with at least two sufficient sureties to be approved by  

the judge, conditioned that the appellant will prosecute his appeal with due diligence to a 
determination, and will abide, fulfill and perform whatever judgment, decree or order 
may be rendered against him in that proceeding by the district court, and that lie will pay 
all damages which the opposite party may sustain by reason of such appeal, together with 
all costs that may be adjudged against him. 

Stay of execution,   § 5968. If the judgment, decree or order appealed from be for, or direct, the  
when.  payment of money, or the delivery of any property, or grant leave to issue an execution,  
s. 3114, Prob. C. the appeal shall not stay the execution thereof, unless the appeal bond be furthermore  

conditioned to the effect that if the judgment, decree or order, or any part thereof be 
affirmed, or the appeal be dismissed, the appellant shall pay the sum so directed to be 
paid or levied, or, as the case iii-ay require, shall deliver the property so directed to be 
delivered, or the part thereof as to which the judgment, decree or order shall be affirmed. 

Stay of commitment   § 5969. An appeal from any judgment, decree or order directing the commitment 
s. 319, Prob. C. of any person, does not stay the execution thereof, unless the appeal bond be also to the  

effect that if the judgment, decree or order appealed from be affirmed, or the appeal be 
dismissed, the appellant shall, within twenty days after such affirmance or dismissal, 
surrender himself in obedience to the judgment, decree or order, to the custody of the 
sheriff to whom he was committed. If the condition of such bond be violated, it may be 
prosecuted in the same manner and with the same effect as an administrator's official 
bond; and the proceeds of the action must be paid or distributed, as directed by the 
probate court, to or among the persons aggrieved, to the extent of the pecuniary injuries 
sustained by them, and the balance, if any, must be paid into the county treasury. 

Justification of sureties. § 5970. The sureties in every appeal bond must justify in the manner required in 
s. 320, Prob. C. article 6 of chapter 3, of this code; and the respondent may apply to the appellate court or  

the judge thereof, upon notice, for an order requiring the appellant to increase the sum 
fixed by the judge of the probate court, or to give additional security; and if the applicant 
make default in giving a 
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new bond, pursuant to an order to increase the same, or to give additional security, the 
appeal may be dismissed. 

Form of appeal bond   § 5971. Every appeal bond must be to the territory of Dakota; must contain the 
Action upon. name and residence of each of the sureties thereto, and must be filed in the probate court.  
s. 321, Prob. C. The judge of the probate court may, at any time, in his discretion, make an order  

authorizing any person aggrieved to bring an action on the bond, in his own name or in 
the name of the territory. When it is brought in the name of the territory, the damages 
collected must be paid over to the probate court, and therein distributed as justice may 
require. 

Letters of administration  § 5972. An appeal from a decree or order admitting a will to probate, or granting  
to issue in spite of  letters testamentary, or letters of administration, does not stay the issuing of letters where, 
appeal.  in the opinion of the probate judge, manifested by an entry upon the minutes of the court, 
s. 322, Prob. C. the preservation of the estate requires that such letters should issue. But the letters so  

issued do not confer power to sell real property by virtue of any provision in the will, or 
to pay or satisfy legacies or to distribute the property of the decedent among the next of 
kin, until the final determination of the appeal. 

Appeal does not   § 5973. An appeal from a decree or order revoking probate of a will, letters  
stay proceedings. testamentary, letters of administration or letters of guardianship, or from a decree or order  
s. 323, Prob. C. suspending or removing an executor, administrator or guardian, or removing or  

suspending a testamentary trustee or a person appointed by the probate court, or 
appointing an appraiser of personal property, does not stay the execution of the decree or 
order appealed from. 

Transcript to go to   § 5974. The judge of the probate court must, within ten days from the filing of 
district court on  the notice of appeal and the giving of the required bond, cause a certified copy thereof 
appeal . and of the judgment decree or order, or specific part thereof appealed from, and of the  
s. 324, Prob. C. minutes, records, papers and proceedings in the case, to be transmitted to the clerk of the  

district court of the county or judicial subdivision, to be filed in his office; and the appeal 
may be heard and determined at any day thereafter by said court, at any general special or 
adjourned term; and if the appellant make no appearance when the case is called for trial, 
or otherwise fail to prosecute his appeal, the respondent may, on motion, have the appeal 
dismissed, or may open the record and move for an affirmance. 

Powers of the   § 5975. The plaintiff in the probate court shall be the plaintiff in the district 
appellate court. court, and when the appeal is on questions of law alone the appellate court may reverse,  
s.325, Prob. C. affirm or modify the judgment, decree or order, or the part thereof appealed from, and 

every intermediate order which it is authorized by law to review, in any respect 
mentioned in the notice of appeal, and as to any or all of the parties, and it may order a 
new hearing. Upon such appeal, so much of the evidence as may be necessary to explain 
the grounds, and no more, may be certified into the appellate court. 

Question of fact   § 5976. When the appeal is on questions of fact, or on questions of both law and 
tried de novo. fact, the trial in the district court must be de novo, and shall be conducted in the same \ 
s. 326, Prob. C. manner as if the case and proceedings had lawfully originated in that court; and such  

appellate court has the same power to decide the questions of fact which the probate court 
or judge had, and it may, in its discretion, as in suits in chancery, and with like effect, 
make an 
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order for the trial by a jury of any or all the material questions of fact arising upon the 
issues between the parties, and such an order must state distinctly and plainly the 
questions of fact to be tried. 

Neglect of probate   § 5977. If the judge of the probate court neglect or refuse to make or transmit 
judge to transmit  such certified copies as are hereinbefore required to be transmitted to the clerk of the 
record -Penalty. district court in cases of appeal, he may be compelled by the district court by an order  
s. 327, Prob. C. entered, upon motion, to do so: and lie inay be fined, as for contempt, for any such  

neglect or refusal. A certified copy of such order may be served upon the probate judge 
by the party or his attorney. 

Dismissal of appeal   § 5978. The dismissal of an appeal by the district court is in effect an affirmance 
affirms probate court. of the judgment, decree or order appealed from; and when all appellant shall have given,  
s. 328, Prob. C. in good faith, notice of appeal, but omits, through mistake, to do any other act necessary  

to perfect the appeal or to stay proceedings, the appellate court may permit an 
amendment, on such terms as may be just. 

Costs, payable how.  § 5979. Such appellate court inay award to the successful party the costs of the  
s. 329, Prob. C. appeal; or it may direct that such costs abide the event of a now hearing, or of the  

subsequent proceedings in the probate court. In either case the costs may be made 
payable out of the estate or fund, or personally by the unsuccessful party, as directed by 
the appellate court; or, if no such direction be given, as directed by the probate court. 

Enforcement of   § 5980. When a judgment, decree or order, from which an appeal has been  
decree by probate  taken, is wholly or partly affirmed, or is modified by the judgment rendered by the  
court.  district court upon such appeal, it must be enforced, to the extent authorized by the latter  
s. 330, Prob. C. judgment, by the probate court, in like manner as if no appeal therefrom had been taken;  

and the district court must direct the proceedings to be remitted for that purpose to the 
probate court, or to the judge thereof. 

Official bonds   5981. When an executor or administrator who has given an official bond appeals 
good on appeal. from a judgment, decree or order of the probate court or judge, made in the proceedings  
s. 331, Prob. C. had upon the estate of which lie is administrator or executor, his said bond stands in the  

place of an appeal bond, and the sureties therein are liable as on such appeal bond. 
Reversal for error   § 5982. When the order or decree appointing an executor, or administrator, or 
does not affect  guardian, is reversed on appeal for error, and not for want of jurisdiction of the court, all 
lawful acts. lawful acts in administration upon the estate, performed by such executor, or  
s. 332, Prob. C. administrator or guardian. if he have qualified, are as valid as if such order or decree had 

been affirmed. 
CHAPTER 13. 

OF GUARDIAN AND WARD. 
Article.   Section.    Article.   Section. 
1. Guardians of minors…… 5983 5995  5. Non-resident guardians and 
2. Guardians of insane and incom-   wards……………… 6025-6031 

petent persons…. 5996-5999  6. General and miscellaneous pro 
3. The powers audduties of guard-   visions……………. 6032-6040 

Ians…………….  6000-6008 
4. The sale of property and dispo 

sition of the proceeds..6009-6024 
1011 

 
 
 
 
 
 
 
 
 
 



§ 5983-5990   PROBATE CODE.    Guardian and Ward. 
 

ARTICLE 1.GUARDIANS of MINORS 
 

Section.    Section. 
5983. Guardians of persons and estates. 5990. Guardian to give bond to minor-Let 
5984. When minor may nominate.  ters of guardianship. 
5985. Judge may appoint guardian, when. 5991. Care, treatmout and education of minor. 
5986. When minor may appoint.  5992. Record of letters and bond.  
5987. Father or mother entitled to appoint-  5993. Extra expenses of minor. 

ment.   5994. Testamentary guardians. 
5988. Guardian has custody of minor. 5995. Guardian ad litem.  
5989. Guardian has charge until majority or 

marriage. 
Guardians of persons 
and estates.  § 5983. The probate court of each county, when it appears necessary or  
s. 333, Prob. C. convenient, may appoint guardians for the persons and estates, or either,. or both of them, 

of minors who have no guardian legally appointed by will, or deed, and who are inhabi-
tants or residents of the county, or who reside without the territory and have estate within 
the county. Such appointment may be made on the petition of a relative or other person in 
behalf of such minor. Before making the appointment the judge must cause such notice as 
he deems reasonable to be given to the relatives of the minor residing in the county, and 
to any person having care of such minor. 

When minor may   § 5984. If the minor is under the age of fourteen years, the probate judge may 
nominate.  nominate and appoint his guardian. If he is above the age of fourteen years he may  
s. 334, Prob. C. nominate his own guardian, who, if approved by the judge, must be appointed accord 

ingly. And the probate court, in appointing a guardian, is to be guided by the 
considerations named in section 042, of the civil code. 

Judge may appoint   § 5985. If the guardian nominated by the minor be not approved by the judge, or 
guardian, when. if the minor resides out of the territory, or if, after being duly cited by the judge, -he  
s. 335, Prob. C. neglects for ten days to nominate a suitable person, the judge maynomii ate and appoint  

the guardian, in the same manner as if the minor was under the age of fourteen years. 
When minor may   § 5986. When a guardian has been appointed by the court for a minor under the 
appoint.  age of fourteen years, the minor, at any time after lie has attained that age, may appoint  
s. 336, Prob. C. his own guardian, subject to the approval of the probate judge. 
Father or mother   § 5987. The father of the minor, if living, and in case of his decease, the mother, 
entitled to   while she remains unmarried, being themselves respectively competent to transact their  
appointment. own business, and not otherwise unsuitable, must be entitled to the guardianship of the  
s. 337, Prob. C. minor. 
Guardian has   § 5988. If the minor has no father or mother living competent to have the  
custody of minor. custody and care of his education, the guardian appointed shall have the same. 
s. 338, Prob. C.  § 5989. Every guardian appointed shall have the custody and care of the  
Guardian has charge education of the minor, and the care and management of his estate, until such minor  
until majority or  arrives at the age of majority, or marries, or until the guardian is legally discharged. 
marriage,   § 5990. Before the order appointing any person guardian under this chapter  
s.339, Prob. C. takes effect, and before letters issue. the judge must require of such person a bond to the  
Guardian to give bond  minor, with sufficient, sureties, to be approved by the judge, and in such sum as lie shall 
to minorConditions  order, conditioned that the guardian will faithfully execute the duties of his trust  
Letters of guardianship.according to law; and the following conditions shall form and constitute a part of every        
s. 340, Prob. C.  such bond, without being expressed therein: 

1. To make an inventin•v of all the estate, real and personal, 
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of his ward that comes to his possession or knowledge, and to return the same within 
such time as the judge may order. 

2. To dispose of and manage the estate according to law and for the best interest 
of the ward, and faithfully to discharge his trust in relation thereto, and also in relation to 
the care, custody and education of the ward. 

3. To render an account on oath of the property, estate and moneys of the ward 
in his hands, and all proceeds or interests derived therefrom, and of the management and 
disposition of the same, within three months after his appointment, and at such other 
times as the court directs; and at the expiration of his trust to settle his accounts with the 
probate judge, or with the ward, if he be of full age, or his legal representatives, and to 
pay over and deliver all the estate, moneys and effects remaining in his hands, or due 
from him on such settlement, to the person who is lawfully entitled thereto. 
Upon filing the bond, duly approved, letters of guardianship must issue to the person 
appointed. In form the letters of guardianship must be substantially the same as letters of 
administration; and the oath of the guardian must be indorsed thereon that he will 
perform the duties of his office, as such guardian, according to law. 

Additional conditions   §5991. When any person is appointed guardian of a minor, the probate judge  
as to care, treatment may, with the consent of such person, insert in the order of appointment conditions not 
and education of otherwise obligatory, providing for the care, treatment, education and welfare of the  
minor.  minor. The performance of such conditions is a part of the duties of the guardian, for the  
s. 341, Prob. C. faithful performance of which lie and the sureties on his bond are responsible. 
Record of letters   § 5992. All letters of guardianship issued, and all guardians' bonds executed  
and bond.  under the provisions of this chapter, with the affidavits and certificates thereon, must be  
s. 342, Prob. C. recorded by the judge of the probate court having jurisdiction of the persons and estates  

of the wards. 
Extra expenses   5993. If any minor, having a father living, has property, the income of which is 
of minor.  sufficient-for his maintenance and education in a manner more expensive than his father  
s. 343, Prob. C. can reasonably afford, regard being had to the situation of the father's family, and to all 

the circumstances of the case, the expenses of the education and maintenance of such 
minor niav be defrayed out of the income of his own property, in whole or in part, as 
judged reasonable, and must be directed by the probate court; and the charges therefor 
may be allowed accordingly in the settlement of the accounts of his guardian. 

Testamentary guardians. § 5994. Every testamentary guardian must give bond and qualify, and has the  
s. 344, Prob. C. same powers and must perform the same duties with regard to the person and estate of his  

ward, as guardians appointed by the probate court, except so far as their powers and 
duties are legally modified, enlarged, or changed by the will by which such guardian was 
appointed. 

Guardian ad litem.  § 5995. Nothing contained in this chapter affects or impairs the power of any  
s. 345, Prob. C. court to appoint a guardian to defend the interests of any minor interested in any suit or  

matter pending therein. 
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ARTICLE  GUARDIANS OF INSANE AND lNCOMPETENT PERSONS. 
 

Section.     Section. 
5996. Petition for guardian of insane or in-   5998. Powers of guardian and bond. competent persons.  
5997. Hearing of petition and appointment.  5999. Proceedings to declare restoration of 

insane or incompetent persons. 
Petitions for guardians 
of insane or  § 5996. When it is represented to the probate court upon verified petition of any 
incompetent persons relative or friend, that any person is insane, or from any cause mentally incompetent to  
s.346, Prob. C. manage his property, the judge must cause notice to be given to the supposed insane or  

incompetent person, of the time and place of hearing the case, not less than five days 
before the time so appointed, and such person if able to attend, must be produced before 
him on the hearing. 

Hearing of petition   § 5997. If after a full hearing and examination upon such petition, it appears to  
and appointment. the judge of the probate court that the person iu question is incapable of taking care of  
s. 347,'Prob. C. himself and managing his property, lie must appoint a guardian of his person and estate,  

with the powers and duties in this chapter specified. 
Powers of guardian   § 5998. Every guardian appointed as provided in the preceding section, has the 
and bond.  care and custody of the person of his ward, and the management of all his estate, until  
s. 348, Prob. C. such guardian is legally discharged; and he must give bond to such ward, in like manner  

and with like conditions, as before prescribed with respect to the guardian of a minor. 
Proceedings to declare  § 5999. Any person who has been declared insane, or the guardian or any  
restoration of insane  relative of such person, within the third degree, or any friend may apply by petition to the 
of incompetent persons.probate court of the county in which lIe was declared insane, to have the fact of his  
s. 349, Prob. C. restoration to capacity judicially determined. The petition shall be verified, and shall state  

that such person is then sane. Upon receiving the petition, the judge must appoint a day 
for the hearing, and cause notice of the trial to be given to the guardian of the petitioner, 
if there be a guardian, and to his or her husband or wife, if there be one, and to his or her 
father or mother, if living in the county. On the trial, the guardian or relative of the 
petitioner, and in the discretion of the judge, any other person, may contest the right of 
the petitioner to the relief demanded. Witnesses may be required to appear and testify, as 
in other cases, and may be called and examined by the judge on his own motion. If it be 
found that the petitioner be of sound mind and capable of taking care of himself and his 
property, his restoration to capacity shall be adjudged, and the guardianship of such 
person, if such person be not a minor, shall cease. 

 
ARTICLE :;. THE POWERS AND DUTIES OF GUARDIANS. 

Section.     Section. 
6000. Payment of debts.   6005. Inventory and account of estate of 
6001. May collect all accounts due ward-   ward. 

Appear in legal proceedings.  6006. Settlement at end of year. 
6002. Rules formanagementof estateof ward.  6007. Account by one of joint guardians.  
6003. Maintenance and support of ward  6008. Expenses and pay of guardians.  
6004. Assent to partition of real estate. 

Payment of debts 
s.350,.Prob. C.  § 6000. Every guardian appointed under the provisions of this chapter, whether 

for a minor or any other person, must pay all just debts due from the ward out of his 
personal estate and income of his real estate, if sufficient; if not, then out of his real 
estate, upon obtaining an order for the sale thereof, and disposing of the same in the 
manner provided by law for the sale of real estate of decedents. 
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May collect all   § 6001. Every guardian must settle all accounts of the ward, and demand, sue 
accounts due for, and receive all debts due to him, or may, with the approbation of the probate judge,  
to ward-Appear in  compound for the same and give discharges to the debtors on receiving a fair and just  
legal proceedings. dividend of his estate and effects; and he must appear for and represent his ward in all  
s. 351, Prob. C. legal suits and proceedings, unless another person is appointed for that purpose as  

guardian or next friend. 
Rules for management  6002. Every guardian must manage the estate of his ward frugally and without  
of estate of ward. waste, and apply the income and profits thereof, as far as may be necessary, for the  
s. 352, Prob. C. comfortable and suitable maintenance and support of the ward, and his family, if there be  

any; and if such income and profits be insufficient for that purpose, the guardian may sell 
the real estate, upon obtaining an order of the probate court therefor, as provided, and 
must apply the proceeds of such sale, as far as may be necessary, for the maintenance and 
support of the ward and his family, if there be any. 

Maintenance and   § 6003. When a guardian has advanced, for the necessary maintenance, support 
support of ward. and education of his ward, an amount not disproportionate to the value of his estate or his  
s. 333, Prob. C. condition of life, and the same is made to appear to the satisfaction of the court, by proper  

vouchers and proofs, the guardian must be allowed credit therefore in his settlement. 
Whenever a guardian fails, neglects, or refuses to furnish suitable and necessary mainte-
nance, support or education, for his ward, the court may order him to do so, and enforce 
such order by proper process. Whenever any third person; at his request, supplies a ward 
with such suitable and necessary maintenance, support or education, and it is shown to 
have been done after refusal or neglect of the guardian to supply the same, the court may 
direct the guardian to pay therefor out of the estate, and enforce such payment by due 
process. 

Assent to partition   § 6004. The guardian may join in and assent to a partition of the real estate of  
of real estate. the ward, whenever such assent may be given by any person. 
s. 304, Prob. C.   § 6005. Every guardian must return to the probate court an inventory of the 
lnventory and  estate of his ward within three months after his appointment, and annually thereafter. 
account of estate  When the value of the estate exceeds the sum of twenty thousand dollars, semiannual  
of ward.  returns must be made to the probate court. The court may, upon application made for that  
s. 355, Prob. C. purpose by any person, compel the guardian to render an account to the probate court of  

the estate or his ward. The inventories and accounts so to be returned or rendered, must 
be sworn to by the guardian. All the estate of the ward described in the first inventory 
must be appraised by appraisers appointed, sworn, and acting in the manner provided for 
regulating the settlement of the estate of decedents. Such inventory, with the 
appraisement of the property therein described, must be recorded by the judge of the pro-
bate court, in a proper book kept in his office for that purpose. Whenever any other 
property of the estate of any ward is discovered, not included in the inventory of the 
estate already returned, and whenever any other property has been succeeded to or 
acquired by any ward, or for his benefit, the like proceedings must be had for the return 
and appraisement thereof that are herein provided in relation to the first inventory and 
return. 
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Settlement at end   § 6006. The guardian must, upon the expiration of a year from the time of his  
of year.  appointment, and as often thereafter as he may be required, present his accounts to the  
s. 356, Prob. C. probate court for settlement and allowance. 
Account by one of   § 6007. When an account is rendered by two or more joint guardians, the  
joint guardians. probate judge may, in his discretion, allow the same upon oath of any of them. 
s. 357, Prob. C.   § 6008. Every guardian must be allowed the amount of his reasonable expenses 
Expenses and pay  incurred in the execution of his trust, and he must also have such compensation for his  
of guardian services as the court in which his accounts are settled deems just and reasonable. 
s. 358, Prob. C. 

ARTICLE -1.-THE SALE OF PROPERTY AND Disi'OsrTIOx OF THE 
PROCEEDS. 

Section.     Section. 
6009. Sale of property may be made, when. 6018. Costs awarded when order objected to. 
6010. Sale of property for investment. 6019. Order for sale shall state what. 
6011. Proceeds of sale, how applied. 6020. Bond to be given by guardian. 
6012. Investment made, how.  6021. Law regulating estates of decedents 
6013. PetitionIor sale.    governs. 
6014. Hearing and order.  6022. Order in force for one year. 
6015. Order served on whom.  6023. Terms of sale--Security. 
6016. Hearing upon the order.  6024. Order to invest proceeds.  
6017. Attendance of witnesses. 

Sale of property may 
be made, when.  6009. Wlien the income of an estate under guardianship is sufficient to maintain 
s. 359, Prob. C. the ward and his family, or to maintain and educate the ward when a minor, his guardian  

may sell his real or personal estate for that purpose, upon obtaining an order therefor. 
Sale of property   § 6010. When it appears to the satisfaction of the court, upon the petition of the 
for investment guardian, that for the benefit of his ward his real estate, or some part thereof, should be  
s. 360, Prob. C. sold, and the proceeds thereof put out at interest, or invested in some productive stock, or  

in the improvement or security of any other real estate of the ward, his guardian may sell 
the same for such purpose, upon obtaining an order therefor. 

Proceeds of sale   § 6011. If the estate is sold for the purposes mentioned in this article, the  
how applied. guardian must apply the proceeds of the sale to such purposes, as far as necessary, and  
s. 361, Prob. C. put out the residue, if any, on interest, or invest it in the best manner in his power, until  

the capital is wanted for the maintenance of the ward and his family, or the education of 
his children, or for the education of the ward when a minor, in which case the capital may 
be used for that purpose, as far as may be necessary, in like manner as if it had been 
personal estate of the ward. 

Investment, made how. § 6012. If the estate be sold for the purpose of putting out or investing the  
s. 362, Prob. C,  proceeds, the guardian must make the invest'ment according to his best judgment, or in 

pursuance of any order that may be made by the probate court. 
Petition for sale   § 6013. To obtain an order for such sale, the guardian must present to the  
s. 363, Prob. C probate court of the county in which he was appointed guardian, a verified petition  

therefor, setting forth the condition of the estate of his ward, and the facts and circum-
stances on which the petition is founded, tending to show the necessity or expediency of a 
sale. 

Hearing and order.  § 6014. If it appear to the court or judge, from the petition,  that it is necessary  
s. 364, Prob. C. or would be beneficial to the ward that the real estate, or some part of it, should be sold, 

or that the real and personal estate should be sold, the court or judge must thereupon 
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make an order directing the next of kin of the ward, and all persons interested in the 
estate, to appear before the court, at a time and place therein specified, not less than four 
nor more than eight weeks from the time of making such order, to show cause why an 
order should not be granted for the sale of such estate. If it appear that it is necessary or 
would be beneficial to the ward to sell the personal estate or some part of it, the court 
must order the sale to be made. 

Order served on whom. 6015. A copy of the order must be personally served on the next of kin of the  
s. 365, Prob. C. ward, and on all persons interested in the estate, at least fourteen days before the hearing  

of the petition, or must be published at least three successive weeks in a newspaper 
printed in the county, or if there be none printed in the county, then in such newspaper as 
may be specified by the court or judge in the order. If written consent to making the order 
of sale is subscribed by all persons interested therein, and the next of kin, notice need not 
be served personally or by publication. 

Hearing upon the order  § 6016. The probate court, at the time and place appointed in the order, or such 
s. 366, Prob. C. other time to which the hearing is postponed, upon proof of the service or publication of  

the order, must hear and examine the proofs and allegations of the petitioner and of the 
next of kin, and of all other persons interested in the estate who oppose the application. 

Attendance of witnesses. § 6017. On the hearing the guardian may be examined on oath, and witnesses  
s. 367, Prob. C. may be produced and examined by either party, and process to compel their attendance  

and testimony may be issued by the probate court or judge, in the same manner and with 
like effect as in cases provided for in the settlement of the estates of decedents. 

Costs awarded when   § 6018. If any person appears and objects to the granting of any order prayed for 
order objected to under the provisions of this article, and it appears to the court that either the petition or  
s. 368, Prob. C. the objection thereto is sustained, the court may, in granting or refusing the order, award  

costs to the party prevailing, and enforce the payment thereof. 
Order for sale shall   § 6019. If, after a full examination, it appears necessary, or for the benefit of the 
state what.  ward, that his real estate, or some part thereof, should be sold, the court may grant an  
s. 369, Prob. C. order therefor, specifying therein the causes or reasons why the sale is necessary or  

beneficial, and may, if the same has been prayed for in the petition, order such sale to be 
made either at public or private sale. 

Bond to be given  § 6020. Every guardian authorized to sell real estate, must, before the sale, give 
by guardian. bond to the probate judge, with sufficient surety, to be approved by him, with condition  
s. 370, Prob. C. to sell the same in the manner and to account for the proceeds of the sale as provided for  

in this chapter and chapter 7 of this code. 
Law regulating estates   § 6021. All the proceedings under petition of guardians for sales of property of 
of decedents governs their wards, giving notice and the hearing of such petitions, granting and refusing an  
unless otherwise  order of sale, directing the sale to be made at public or private sale, reselling the same 
declared.  property, return of sale and application for confirmation thereof, notice and hearing of  
s. 371, Prob. C.  such application, making orders, rejecting or confirming sales and reports of sales,  

ordering and making conveyances of property sold, accounting and the settlement of 
accounts, must be had and made as provided and required by 

1017 
. 
 
 
 
 
 
 
 
 



6022-6029   PROBATE CODE.     Guardian and Ward. 
 

the provisions of law concerning the estates of decedents unless otherwise specially 
provided in this chapter. 

Order in force for   § 6022. No order of sale granted in pursuance of this article continues in force 
one year  more than one year after granting the same, without a sale being had. 
s. 372, Prob. C  § 6023. All sales of real estate of wards must be for cash, or for part cash and 
Terms of sale  part deferred payments, not to exceed three years, bearing date from date of sale, as, in -
Security.  the discretion of the probate judge is most beneficial to the ward. Guardians making sales  
s. 373, Prob. C. must demand and receive from the purchasers bond and mortgage on the real estate sold,  

with such additional security as the judge deems necessary and sufficient to secure the 
faithful payment of the deferred payments and the interest thereon. 

Order to invest   § 6024. The probate court, on the application of a guardian or any person 
proceeds.  interested in the estate of any ward, after such notice to persons interested therein as the  
s. 374, Prob. C. judge shall direct, may authorize and require the guardian to invest the proceeds of sales,  

and any other of his ward's money in his hands, in real estate, or in any other manner 
most to the interest of all concerned therein; and the probate court may make such other 
orders and give such directions as are needful for the management, investment and 
disposition of the estate and effects, as circumstances require. 

 
ARTICLE 5.-NON-RESIDENT GUARDIANS AND WARDS. 

Section.     Section. 
6025. Guardian for non-resident ward.  6029. Removal of property. 
6026. Powers same as in other cases.  6030. Application for removal. 
6027. Guardian must give bond.   6031. Effect of order for removal. 
6028. First appointment is exclusive.  

Guardian for non 
-resident ward.  §6025. When a person liable to be put under guardianship, according to the  
s. 375, Prob. C. provisions of this chapter, resides without this territory, and has estate therein, any friend  

of such person, or any one interested in his estate, in expectancy or otherwise, may apply 
to the probate judge of any county in which there is any estate of such absent person, for 
the appointment of a guardian; and if, after notice given to all interested, in such manner 
as the judge orders, and a full hearing and examination, it appears proper, a guardian for 
su ch absent person may be appointed. 

Powers same as in   § 6026. Every guardian appointed under the preceding section, has the same  
other cases. powers and performs the same duties, with respect to the estate of the ward found within  
s. 376, Prob. C. the territory, and with respect to the person of the ward, if lie shall cease to reside therein,  

as are prescribed with respect to any other guardian appointed under this chapter. 
Guardian must   §6027. Every such guardian must give bond to the ward, in the manner and with 
give bond.  the like conditions as hereinbefore provided for other guardians, except that the  
s.377, Prob. C. provisions respecting the inventory, the disposal of the estate and effects, and the account  

to be rendered by the guardian, must be confined to such estate and effects as come to his 
hands in this territory. 

First appointment   § 6028. The guardianship which is first lawfully granted, of any person residing 
is exclusive. without this territory, extends to all the estate of the ward within the same, and excludes  
s. 378, Prob. C. the jurisdiction of the probate court of every other county. 
Removal of property.  § 6029. When the guardian and ward are both non-residents, and the ward is  
s. 379, Prob. C. entitled to property in this territory which may be removed to another territory, state or  

foreign country without conflict with any restriction or limitation thereupon, or impairing 
the right of the ward thereto, such property 
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may be removed to the territory, state or foreign country of the residence of the ward, 
upon the application of the guardian to the judge of the probate court of the county in 
which the estate of the ward, or the principal part thereof, is situated. 

Application for removal. §6030. The application must be made upon ten days' notice to the resident  
s. 380, Prob. C. executor, administrator or guardian, if there be such, and upon such application the non- 

resident guardian must produce and file a certificate, under the hand of the clerk, judge, 
surrogate or other authorized officer, and the seal of the court from which his 
appointment was derived, showing: 

1. A transcript of the record of his appointment. 
2. That lie has entered upon the discharge of his duties. 
3. That lie is entitled, by the laws of the territory, state or country of his 

appointment to the possession of the estate of the ward; or must produce and file a 
certificate under the hand and seal of the clerk, judge, surrogate or other authorized 
officer of the court having jurisdiction in the country of his residence, of the estates of 
persons under guardianship, or of the highest court of such territory, state or country, that 
by the laws of such country the applicant is entitled to the custody of the estate of his 
ward without the appointment of any court. Upon such application, unless good cause to 
the contrary be shown, the judge of the probate court must make an order granting to 
such guardian leave to take and remove the property of his ward to the territory, state or 
place of his residence, which is authority to him to sue for and receive the same in his 
own name, for the use and benefit of his ward. 

Effect of order   6031. Such order is a discharge of the executor, administrator, local guardian, or 
for removal. other person in whose possession the property may be at the time the order is made, on  
s. 381, Prob. C. filing with the probate court the receipt therefor of the foreign guardian of such absent 

ward. 
 

ARTICLE 6.-GENERAL AND MISCELLANEOUS PROVISIONS. 
 
Section.     Section. 
6032. Concealment or embezzlement of pro-  6037. Limitation of time for beginning action. 

perty of ward.   6038. Same-Action for recovery of real estate 
6033. Cause for removal of guardian.   sold. 
6034. Marriage of minor terminates guardian-  6039. More than one guardian, when. 

ship.    6040. Powers of probate judge, as judge or as 
6035. Now bonds may be required.   court.  
6036. Bonds preserved-Actions upon. 

Concealment or 
embezzlement of   § 6032. Upon complaint made to him by any guardian, ward, creditor, or other 
property of ward. person interested in the estate, or having a prospective interest therein as heir or  
s. 382, Prob. C. otherwise, against any one suspected of having concealed, or conveyed away any of the  

money, goods or effects, or an instrument in writing, belonging to the ward or to his 
estate, the judge of the probate court may cite such suspected person to appear before 
him, and may examine and proceed with him on such charge in the manner provided by 
law with respect to persons suspected of, and charged with, concealing or embezzling the 
effects of a decedent. 

Cause for removal   § 6033. When a guardian appointed either by the testator or the probate court or 
of guardian. judge, becomes insane or otherwise incapable of discharging his trust, or unsuitable  
s. 383, Prob. C. therefor, or has wasted or mismanaged the estate, or failed for thirty days to render an  

account or make a return, the probate court may, upon such notice to the guardian as the 
court may require, remove him and compel him to surrender the estate of the ward to the 
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person found to be lawfully entitled thereto. Every guardian may resign when it appears 
proper to allow the same; and upon the resignation or removal of a guardian, as herein 
provided, the probate court may appoint another in the place of the guardian who has 
resigned or has been removed. 

Marriage of minor    § 6034. The marriage of a minor ward terminates the guardianship; and the 
terminates guardian- guardian of an insane or other person may be discharged by the judge of the probate court  
ship  when it appears to him, on the application of the ward or otherwise, that the guardianship  
s. 384, Prob. C. is no longer necessary. 
New bonds may   § 6035. The judge of the probate court may require a new bond to be given by a 
be required. guardian whenever he deems it necessary, and may discharge the existing sureties from  
s. 385, Prob. C. further liability, after due notice given as he may direct, when it shall appear that no  

injury can result therefrom to those interested in the estate. 
Bonds must be   § 6036. Every bond given by a guardian must be filed anc'preserved in the 
preserved.  office of the probate judge of the county; and i.i case of a breach of a condition thereof,  
s. 386, Prob. C. may be prosecuted for the use and benefit of the ward or of any person interested in the 

estate. 
Limitation to three   § 6037. No action can be maintained against the sureties on any bond given by a 
years for beginning  guardian, unless it be commenced witliin three years from the discharge or removal of the 
action.  guardian; but if at the time of such discharge the person entitled to bring such action is  
s. 387. Prob. C. under any legal disability to sue, the action may be commenced at any time within three  

years after such disability is removed. 
Action for recovery   § 6038. No action for the recovery of any estate, sold by a guardian, can be  
of estate sold. maintained by the ward, or by any person claiming under him, unless it is commenced  
s. 388, Prob. C. within three years next after the termination of the guardianship, or when a legal  

disability to sue exists by reason of minority or otherwise, at the time when the cause of 
action accrues, within three years next after the removal thereof. 

More than one   § 6039. The court in its discretion, whenever necessary, may appoint more than 
guardian, when. one guardian of any person subject to guardianship, who must give bond and be governed  
s. 389, Prob. C. and liable in all respects as a sole guardian. 
Powers of probate   § 6040. The power conferred upon the probate judge in relation to guardians and 
judge exercised  wards may be exercised by him at chambers or as the act of the probate court, when  
either as judge or  holding such; and any order appointing a guardian must be entered as and be come a  
court . decree of the court. The provisions of this code relative to the estates of decedents, so far  
s. 330, Prob. C. as they relate to the practice in the probate or the district courts, apply to proceedings  

under this chapter. 
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